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FOREWORD 

The  subject  of  the  rights  of  minority  stock- 
holders is  one  of  supreme  importance  at  this  time, 
when  the  corporation  is  the  favorite  vehicle  for 
conducting  business  enterprises. 

The  author  has  endeavored  to  deal  with  those 
situations  where  the  rights  of  the  minority  are  most 
frequently  brought  in  question  or  ignored  by  the 
majority;  also  with  those  decisions  defining  the 
rights  of  the  holder  of  minority  shares. 

The  unquestioned  tendency  of  the  courts  today 
is  to  afford  protection  to  the  smaller  investor. 

In  some  instances  the  property  of  a  corporation 
has  been  taken  in  charge  through  a  receiver  ap- 
pointed by  the  courts  at  the  request  of  a  small  mi- 
nority, or  even  of  a  single  stockholder. 

In  the  case  of  Forrester  v.  The  Boston  and  Mon- 
tana, etc.,  Co.,  the  management  of  the  entire  prop- 
erty, valued  at  $30,000,000,  was  turned  over  to  a 
receiver  at  the  request  of  holders  of  only  200 
shares  of  stock  who  had  information  that  the 
property  was  being  manipulated  to  their  disadvan- 
tage. 

Where  relief  in  equity  is  suggested,  the  owner 
of  a  few  shares  of  capital  stock  should  not  feel 
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that  this  advice  is  practicable  only  for  persons  of 
large  means.  While  occasions  arise  where  the  in- 
terests at  stake  are  so  great  as  to  require  the  ex- 
penditure of  large  sums  in  litigation,  yet  in  the 
vast  majority  of  cases  referred  to  herein  the  rights 
of  the  parties  have  been  permanently  established 
by  the  courts.  Within  the  confines  of  those  de- 
cisions it  is  only  required  that  the  stockholder  shall 
meet  the  expense  of  an  orderly  presentation  of  his 
cause  to  obtain  the  appropriate  relief. 

When  successful,  the  court  will  require  the  com- 
pany to  repay  from  its  treasury  the  amount  of  the 
counsel  fee  and  other  expenses  incurred  in  the  pro- 
ceedings, with  the  result  that  the  cost  of  the  litiga- 
tion will  be  distributed  among  all  the  owners  of 
capital  stock. 

The  situation  of  the  minority  is  not  free  from 
the  risks  and  uncertainty  that  attend  all  active 
affairs;  but  the  existence  of  equitable  rights  and 
in  a  limited  degree  the  presence  of  rights  in  courts 
of  law  render  the  condition  of  the  small  investor 
comparatively  secure, — provided  he  knows  and  will 
defend  the  privileges  that  pertain  to  the  owner- 
ship of  corporate  shares. 

The  pleadings  annexed  to  the  text  have  stood  the 
test  of  appeals  to  the  highest  courts.  They  are 
from  the  records  of  leading  cases  and  illustrate  the 
principal  points  involved  in  stockholders'  suits, 

RICHARD  8.  HARVEY. 
New  York,  January,  1909. 


CHAPTER  I. 

I  NUMBERS  IN  TEXT  REFER  TO  AUTHORITIES  AT  END  OF  CHAPTER.] 

Abuse  of  the  Control. 

The  enrichment  of  the  majority  at  the  expense  of 
the  minority  is  a  condition  usually  arising  from 
the  desire  on  the  part  of  a  few  individual  stock- 
holders to  secure  the  control  of  the  enterprise,  and 
to  obtain  benefits  to  which  they  are  not  entitled 
under  the  terms  of  the  charter. 

The  right  to  make  contracts  and  to  appoint  offi- 
cers and  agents  to  transact  the  ordinary  business 
of  the  corporation  rests  exclusively  with  the  board 
of  directors.  The  control  of  the  board,  therefore, 
is  the  medium  through  which  acts  prejudicial  to  the 
rights  of  the  minority  stockholder  must  be  carried 
into  effect. 

Source  of  Abuses. 

In  framing  the  general  corporation  laws,  which 
are  substantially  the  same  in  all  the  states,  it  was 
the  plain  intention  of  the  lawmakers  to  create  a 
governing  body  consisting  of  the  board  of  directors, 
to  the  end  that  this  governing  board  should  exer- 
cise its  best  judgment  in  each  transaction. 

The  legislature,  in  providing  its  creature,  the 
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corporation,  with  the  machinery  necessary  to  carry 
out  the  purpose  of  its  existence,  clothed  the  board 
of  directors  with  ample  power  suited  to  that  pur- 
pose. Those  powers  are  coupled  with  a  duty  on 
the  part  of  the  directors  to  manage  the  affairs  of 
the  company  impartially  and  with  an  honest  regard 
for  every  interest.  So  long  as  the  company  is  con- 
ducted in  accordance  with  the  original  plan  em- 
bodied in  its  charter,  and  so  long  as  the  business  is 
carried  on  in  obedience  to  the  spirit  as  well  as  the 
letter  of  the  laws  regulating  the  organization  and 
management  of  corporations,  the  minority  stock- 
holder has  no  occasion  to  fear  any  invasion  of  his 
rights.  There  is  protection  afforded  to  every  in- 
terest, however  small,  under  the  terms  of  the 
statute;  it  is  only  where  the  majority,  having  com- 
plied with  the  forms  of  the  law,  are  breaking  its 
spirit  and  intent,  that  the  small  stockholder  is  com- 
pelled to  look  to  courts  of  equity  for  relief. 

Among  the  forms  of  oppression  to  which  the 
minority  stockholders  are  subject  and  which  are 
capable  of  being  relieved  by  proper  proceedings  in 
equity,  we  desire  to  name  the  following  wrongs  of 
which  all  have  been  carefully  scrutinized  by  the 
courts. 

First. — Actual  or  threatened  abuse  of  power  by 
the  majority  of  the  directors. 

Second. — Fraudulent  transactions  by  the  ma- 
jority of  the  directors  or  stockholders,  intended  to- 
g^m^  an  unfair  advantage  at  tin-  expense  of  the 
corporation  or  of  the  other  stockholders. 

Third. — Unfair  personal  advantage  secured  by 
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individual  directors  or  stockholders  at  the  expense 
of  the  corporation  or  the  other  stockholders. 

Some  further  classes  of  wrongs  exist.  Thus,  false 
and  injurious  statements  in  the  public  press,  with- 
out any  effort  on  the  part  of  the  control  to  counter- 
act the  hurtful  influence,  may  be  mentioned.  But 
it  will  be  found  that  all  these  classes  of  wrongs  are 
connected  in  some  manner  with  one  of  the  three 
forms  of  oppressive  acts  above-named.  In  some 
way  each  of  these  classes  leads  back  to  the  desire 
of  the  majority  to  obtain  improper  benefits  for 
themselves  through  the  control  of  the  affairs  of 
the  corporation. 

For  reasons  already  appearing,  the  strength  of 
the  majority  can  be  met  and  overcome  only  through 
the  aid  which  equity  extends  for  the  protection  of 
the  rights  of  the  minority. 

Opposed  to  the  management  of  the  company,  and 
to  the  power  in  the  hands  of  the  control,  the  posi- 
tion of  the  minority  stockholder  would  at  first  seem 
hopeless,  but  he  has  his  remedy  in  equity.    At  this 
point  that  department  of  our  courts  which  admin- 
isters justice  in  accordance  with  the  precepts  of        Relief 
equity  will  exercise  its  powers  for  the  benefit  of        in 
the   minority   interests ;   and   the   smallest   stock-        Equity 
holder — the  possessor  of  but  a  single  share — may 
assert  his  rights  upon  an  equal  footing  with  the 
proprietor  of  every  remaining  share  of  the  capital 
stock,   providing   a   substantial    loss   through   in- 
action, or  the  threatened  invasion  of  any  right,  can 
be  shown. 
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Law-Courts. 

Law-courts  are  seldom  useful  to  the  minority  in- 
terests, for  those  courts  are  harnessed  to  and  con- 
Limitations  fined  within  the  limits  of  the  language  of  the 
statute.  Their  means  of  relief  are  confined  to  a 
money  judgment  against  the  wrongdoer,  and  even 
this  form  of  recovery  must  be  deferred  until  the 
end  of  a  long  and  costly  litigation. 

Equity. 

Equity,  on  the  contrary,  proceeds  against  the 
person  of  the  wrongdoer;  commands  him  to  refrain 
from  the  guilty  act ;  or  if  he  has  already  completed 
the  transaction,  requires  him  to  account  and  make 
restitution,  under  pain  of  imprisonment.  A  re- 
ceiver may  be  appointed  to  make  the  judgment  of 
the  court  effective,  and  in  his  official  charge  is 
placed  the  protection  of  all  the  corporate  property 
and  the  interests  of  every  stockholder. 


Distinction. 

The  distinction  between  law  and  equity  is  too 
important  to  be  lost  sight  of  for  a  moment.  With 
the  exception  of  a  few  situations  where  the  law- 
courts  can  issue  the  writ  of  mandamus,  courts  of 
equity  afford  the  only  effective  means  of  redress 
for  the  party  injured  by  the  acts  of  the  majority. 
This  power  to  invoke  the  aid  of  equity  is  not  a 
transient  right;  on  the  contrary,  it  is  a  power  that 
cannot  be  taken  away  by  act  of  the  legislature,  or 
materially  changed  even  by  the  constitution  itself. 


Broadness 
of 

Equitable 
Relief 


Is  a 
Permanent 

Right 
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Abuses  Generally. 

In  accordance  with  the  list  of  abuses  already 
mentioned,  these  forms  of  attack  upon  the  rights 
of  the  minority  will  now  be  taken  up  in  their  order. 

First.  —  ACTUAL  OR  THREATENED  ABUSE  BY  THE 
MAJORITY  : 

Directors  are  elected  by  the  majority  and  fre- 
quently represent  the  purposes  of  the  control  rather 
than  the  general  interests  of  the  corporation. 

Majority  Rules. 

The  stockholder,  from  the  date  of  his  subscrip- 
tion to  shares  in  the  company,  or  his  purchase  of 
its  stock,  acquiesces  in  the  rule  of  the  majority 
represented  by  the  controlling  vote  of  the  directors 
of  the  corporation.  This  is  a  part  of  the  under- 
standing entered  into  by  him  at  the  time  when,  by 
subscribing  for  his  shares,  or  by  purchase  of  stock, 
he  becomes  a  member  of  the  corporation. 

Acts 

Oppressive 
Minority  Protected  by  Equity.  t0 


But  it  must  not  be  assumed  that  the  minority 
have  no  rights  which  the  directors  or  the  control-  Authorized 
ling  interests  of  the  stockholders  are  bound  to  re-  Power 
spect.  On  the  contrary,  minority  shareholders,  in 
addition  to  their  right  to  attend  and  criticise  and 
protest  at  stockholders'  meetings,  may  also  with- 
stand every  act  of  oppression  and  every  other  detri- 
mental course  on  the  part  of  the  management,  and 
to  that  end  as  a  matter  of  right  may  claim  and 
secure  the  protection  and  active  support  of  the 
equity  courts. 
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Directors,  in  defense  of  their  course,  may  point 
to  the  regularity  of  their  acts  and  of  their  com- 
pliance with  every  requirement  of  the  statute.  In 
the  law-courts  such  a  statement  will  be  a  complete 
answer  to  the  complaint  of  the  injured  minority, 
and  the  door  of  redress  will  be  closed. 

In  equity,  all  is  different.  This  branch  of  our 
judicial  system  recognizes  the  unfair  advantage 
which  mere  numbers  sometimes  affords;  for  equity 
permits  the  majority  to  establish  the  policy  and 
direct  the  affairs  of  the  corporation  only  so  long 
as  the  management  deals  fairly  with  every  member 
and  protects  every  interest. 

Instances  of  the  abuse  of  this  control  and  of  the 
power  of  equity  courts  to  aid  the  minority  stock- 
holders are  very  numerous.  For  the  most  part, 
these  attempts  at  unfair  dealing  consist  in  pur- 
chasing property  owned  by  the  directors  or  their 
friends,  and  paying  a  price  in  excess  of  the  truo 
valuation,  at  the  expense  of  the  corporation.  Sales 
of  the  property  of  the  company  at  less  than  the  true 
value,  where  the  directors  or  their  friends  arc  the 
purchasers,  partake  of  the  same  system  of  unfair 
dealing;  while  excessive  salaries  voted  to  directors 
who  are  also  officers  is  also  among  the  class  of  acts 
which  are  objectionable  because  calculated  to 
prefer  the  directors  or  their  friends,  to  the  dis- 
advantage of  the  corporation.  The  power  of  the 
control,  whether  used  directly  or  exercised  through 
the  M.irency  of  the  members  of  the  board  of  directors 
or  the  officers  of  the  company,  must  not  be  em- 
ployed to  gratify  personal  ends,  or  to  serve  any 
purposes  other  than  those  for  which  the  corpora- 
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tion  was  created,  and  which  will  advance  its  gen- 
eral interests  and  those  of  its  stockholders  and 
creditors. 

Where  directors  have  wasted  the  assets  of  the  Majority 
corporation  and  secured  unlawful  gain  for  them-  Must  Not 
selves,  they  are  liable  to  account  for  its  property,  Abuselts 

Powers 

and  will  be  charged  with  any  deficiency,  the  same 
as  other  trustees.1 

In  a  case  where  the  directors  have  individual  in- 
terests that  conflict  with  their  duties  as  trustees 
of  the  company,  they  should  consider,  before  ac- 
cepting office,  whether  they  are  prepared  to  make 
their  personal  interests  subordinate  to  their  duties 
as  trustees. 

They  will  not  be  permitted  to  secure  for  them- 
selves advantages  that  are  not  common  to  all  the 
stockholders.2 

Cases  Illustrating  Oppressive  Acts. 

The  office  of  director  has  been  said  by  Lord 
Hardwicke  to  partake  of  the  nature  of  a  crown 
office,  since  it  arises  from  the  charter  which  the 
crown  grants.3 

Decisions  by  Equity. 

Excessive  salaries  voted  to  the  directors  or  their 
associates  will  not  be  permitted  to  stand.     Direct- 
ors must  use  the  property  of  the  company  as  any  Excessive 
other  agent  or  trustee  is  obliged  to  do,  in  dealings  Salaries 
with  the  property  of  a  principal.4     Nor  can  the 
agent,  appointed  to  sell  property  of  the  company, 
buy  for  himself  and  thereby  act  as  both  seller  and 
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purchaser,  unless  such  a  transaction  is  shown  to 
be  fair  both  as  to  terms  and  consideration.    Equity 
will  set  aside  the  sale  at  the  instance  of  the  corn- 
Profits         Panv>  or  °f  some  protesting  stockholder.5 
Disallowed       Generally  speaking,  sales  of  this  description  are 
not  invalid  of  themselves,  although  capable  of  being 
set  aside  by  a  court ;  and  unless  an  aggrieved  party 
questions  the  transaction,  the  presumption  of  fair 
dealing  will  prevail. 

Individual  Dealings. 

Transactions  between  directors  and  stockholders 
as  individuals  will  not  be  invalidated  simply  on 
the  ground  the  director  has  greater  knowledge  of 
the  circumstances  and  standing  of  the  company. 
It  is  a  sufficient  test  of  regularity  that  there  has 
been  no  actual  misleading  of  the  stockholders  by 
the  directors.6  In  such  cases  the  parties  deal  as 
individuals,  and  the  bargain  is  made  with  whatever 
information  each  person  has  at  his  command.  The 
director  surrenders  no  individual  rights  except 
when  the  particular  transaction  involves  some  in- 
terference between  official  and  individual  interests; 
in  transactions  of  the  latter  class  the  right  of  the 
corporation  to  receive  the  best  judgment  of  the 
director  precludes  him  from  having  a  selfish  in- 
terest in  the  result.  It  is  assumed  in  all  cases 
where  the  director  is  dealing  in  an  official  capacity 
with  the  stockholder  that  he  will  be  bound  by  the 
rules  of  conduct  governing  officers  and  trustees; 
and  no  fair-minded  person  will  object  to  such  a 
rule  or  refuse  to  recognize  and  comply  with  those 
requirement!. 


Abuse  of  the  Control.  15 

Unfair  Transactions. 

Numerous  decisions  illustrate  the  manner  in 
which  the  courts  have  laid  down  and  enforced 
equitable  principles  in  their  application  to  ;the 
management  of  corporations,  where  the  infraction 
of  the  minority's  rights  calls  for  protection  or  re-  principies 
lief.  Thus,  the  sale  of  corporate  property  to  obtain 
funds  to  pay  the  claim  of  a  director,  where  the 
debt  is  occasioned  by  the  mismanagement  of  the 
board,  is  open  to  an  attack  by  the  minority;7  and 
authority  to  sell  lands  does  not  permit  a  sale  to 
the  wife  of  the  director  exercising  such  power,  un- 
less full  value  is  paid  for  the  property.8  Where  a 
director  bought  the  property  of  his  company  at  a 
sheriff's  sale  for  a  small  price  he  is  chargeable 
with  the  profit,  and  the  court  will  require  him  to 
account  and  turn  the  money  into  the  treasury  of 
the  company.9  In  cases  like  these  the  director  is 
regarded  as  a  trustee  for  the  company,  and  the 
proceeds  become  a  trust  fund  which  can  be  used 
only  for  its  benefit. 

An  agreement  to  pay  a  salary  to  the  manager  on 
condition  that  he  shall  buy  stock,  which  the  direct- 
ors in  turn  engage  to  buy  back  from  him  at  an 
advance,  is  a  transaction  which  is  voidable  at  the 
instance  of  any  protesting  stockholder,  since  direct- 
ors have  no  authority  in  law  to  make  a  contract  to 
give  preference  to  one  stockholder  over  another,10 
and  proof  of  good  faith  will  not  legalize  the  trans- 
action. 

Where  directors  hold  office  in  two  companies, 
their  mutual  compacts  are  subject  to  scrutiny,  to. 
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see  whether  they  are  in  accord  with  the  same  rules 
of  fair  dealing;  and  no  director  is  authorized  in 
persuading  either  of  the  companies  in  which  he 
holds  office,  to  enter  upon  contracts  where  his  in- 
terest will  be  adverse  to  either  company.11 

In  scrutinizing  a  situation  where  the  directors 
deny  any  intention  of  proceeding  with  the  contract 
in  their  own  right,  but  agree  to  submit  the  pro- 
posed contract  to  the  stockholders,  equity  will  not 
enjoin  a  meeting  of  stockholders  called  for  the 
purpose,  nor  prohibit  that  meeting  from  increasing 
the  capital  stock  to  buy  additional  property.12 

In  such  cases,  however,  only  confirmation  by  the 
stockholders,  and  the  absence  of  any  impairment 
of  the  rights  of  creditors,  will  overcome  the  pre- 
sumption that  some  advantage  has  been  taken,  or 
that  some  loss  has  occurred  to  one  or  the  other  of 
the  corporations  concerned. 

A  disinterested  board  of  directors  is  so  necessary 
to  the  proper  and  orderly  administration  of  the 
affairs  of  the  company  that  where  a  director  is  re- 
ceiving a  profit  from  the  transaction  and  has  the 
deciding  vote,  the  contract  will  be  set  aside.18 

Second. — FRAUDULENT  TRANSACTIONS  BY  STOCK- 
HOLDERS : 

^  here  the  control  of  a  railroad  was  secured  liv 
a  competing  line  which  cut  off  the  usual  sources  of 
its  profits  from  freights,  and  instituted  a  fore- 
closure of  the  mortgage  which  fell  into  arrears  from 
the  failure  of  the  railroad  to  earn  the  interest, 
thereby  reducing  the  value  of  the  shares  and  en- 
dangering (lie  existence  of  the  stock  itself,  in  the 
event  that  the  proceeding  to  foreclose  proceeds  to 
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a  sale — the  court  held  that  such  an  abuse  of  power 
required  the  managing  corporation  to  explain  such 
a  transaction  and  to  act  as  equity  should  require.14 

This  case  illustrates  the  distinction  between  mere 
oppression  on  the  one  hand,  and  acts  destructive 
to  the  rights  and  property  of  the  stockholder  on 
the  other  hand.  With  this  distinction  in  mind,  it 
can  be  readily  understood  that  an  objectionable 
course  adopted  by  the  directors  may  be  merely 
burdensome,  and  intended  to  secure  some  personal 
advantage,  without  endangering  the  life  of  the  cor- 
poration, or  the  loss  or  impairment  of  any  sub- 
stantial right. 

The  conduct  described  in  Paragraph  One  belongs 
to  the  latter  class  and  consists  of  matters  which 
the  courts  will  reprove  and  set  aside  at  the  request 
of  a  dissenting  stockholder.  But  there  is  another 
class  of  acts,  more  serious  in  their  nature,  that  calls 
for  active  measures  by  the  court  to  preserve  the 
rights  of  the  stockholders.  Sometimes  the  very  ex- 
istence of  the  corporation  is  at  stake. 

Forms  of  Fraud. 

These  wrongs  are  illustrated  by  instances  where 
the  interests  in  control,  by  "stock-watering"  meth- 
ods, have  sought  to  increase  the  capital  stock  with- 
out adequate  consideration  paid  into  the  treasury 
of  the  company,15  o^  where  the  additional  shares 
were  issued  with  intent  to  change  the  voting  power 
injuriously  to  the  minority.16 

The  transfer  of  the  voting  power  to  a  trustee, 
permanently,  or  for  a  period  of  years  longer  than 
the  statute  permits,  to  the  end  that  the  minority 
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shall  have  no  real  opportunity  to  present  their 
views  and  persuade  the  other  stockholders  of  the 
wisdom  of  the  course  they  desire  the  company  to 
adopt,  is  in  like  manner  prohibited.17 

-Mortgages  and  other  liens  against  the  company, 
filed  with  the  purpose  of  purchasing  the  property 
in  whole  or  in  part,  or  of  depressing  the  market 
price  of  its  stock,  when  watchfulness  and  proper 
regard  for  the  success  of  the  enterprise  would  have 
avoided  such  encumbrances,  imply  a  fraudulent 
motive.18 

The  entire  assets,  including  the  corporate  fran- 
chise, must  not  be  turned  over  to  a  rival  concern 
by  a  sale  or  through  combination,  consolidation, 
exchange  of  stock,  or  kindred  device  without  the 
consent  of  every  stockholder,  and  without  any  busi- 
ness necessity  for  such  a  course.1' 

Plans  to  sell  out  a  prosperous  business  and  divide 
the  proceeds,  or  to  invest  the  money  in  some  other 
venture,  cannot  be  carried  into  effect  against  the 
protest  of  the  minority  stockholders,20  and  the  fran- 
chise and  the  property  of  the  corporation  must  not 
be  bargained  away  by  the  majority.21 

Acts  like  these,  in  every  instance,  point  toward 
dissolution,  either  directly  through  positive  action 
on  the  part  of  the  management,  or  as  a  result  of 
the  neglect  of  the  best  interests  of  the  corporation 
by  the  officers  and  stockholders  having  control  of 
the  corporate  affairs.  In  such  cases  the  vital  im- 
portance of  recourse  to  a  court  of  equity  is  a  sub- 
ject that  requires  no  enlargement;  in  all  matters 
Of  this  description,  whether  falling  under  the  exact 
lims  mentioned  in  the  foregoing  cases  or  when 
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presenting  new  forms  of  neglect  or  fraud, — equity     Relief 
will  intervene  by  injunctive  or  affirmative  orders  to     Coraora° 
prevent  or  cure  the  corporate  wrong.  tion 

The  questions  involved  will  be  taken  up  as  occa- 
sion requires,  in  other  connections;  but  the  preda- 
tory attitude  on  the  part  of  the  majority,  which 
cases  like  these  disclose,  demands  particular  men- 
tion here. 

Attention  should  be  called  to  the  destructive 
nature  of  such  acts,  and  the  fact  that,  taken  to- 
gether, they  constitute  a  group  of  courses  which  are 
outside  the  regions  of  legitimate  business,  and  pre- 
sent an  urgent  need  for  equitable  relief. 

Having  explained  both  forms  of  abuses  in  their 
order,  a  few  words  will  suffice  to  describe  the  atti- 
tude of  the  courts  toward  these  classes  of  wrongs, 
generally. 

Attitude  of  Courts. 

Where  it  is  plain  that  the  company  is  being  con- 
ducted for  the  benefit  of  the  majority,  to  the  injury 
of  the  minority  interests,  and  the  directors  or 
officers  have  begun,  or  are  entering  upon,  trans- 
actions that  may  cause  their  personal  interests  to 
become  adverse  to  the  corporation,  equity  will  not 
confine  its  inquiry  to  the  surface,  but  will  look 
deeply  into  the  matter.  In  such  cases  the  court  will 
issue  the  judicial  decree  which  justice  requires. 

Where  new  stock  is  issued  to  some  stockholders, 
all  the  stockholders  are  entitled  to  share  alike.  This 
rule  covers  an  issue  of  convertible  bonds.22  Any 
undue  advantage  secured  by  one  or  more  stock- 
holders over  others  and  every  act  which  impairs  or 
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takes  away  a  right  which  originally  existed,  con- 
stitutes an  injury  to  the  corporate  body  and  to 
each  and  every  outstanding  certificate  of  stock. 
Since  each  certificate  represents  rights  which  can- 
not be  divested  or  impaired  without  the  consent  of 
the  owner,  it  follows  that  acts  of  this  description, 
when  known,  impart  to  such  owner  the  right  to  ask 
for  equitable  relief. 

The  rule  resulting  from  the  application  of  these 
principles  is  clear.  A  majority  of  the  directors  or 
stockholders  have  no  right  to  exercise  the  control 
over  the  corporate  management  which  legitimately 
belongs  to  them,  for  the  purpose  of  appropriating 
the  corporate  property  or  its  avails  or  income  to 
themselves,  or  to  any  of  the  shareholders,  to  the 
exclusion  or  prejudice  of  the  others.23 

The  abuse  of  joint  control  constitutes  fraud,  and 
is  wrongful  whether  done  directly  by  the  majority 
of  the  stockholders  or  whether  the  directors  at- 
tempt to  carry  out  such  a  plan. 

Where  two  corporations  are  under  the  same  con- 
trol, and  their  affairs  are  conducted  in  such  a  man- 
ner as  to  sacrifice  the  business  interests  of  one  to 
advance  those  of  the  other,  a  minority  stockholder 
of  the  corporation  injured  through  such  practices 
is  entitled  to  equitable  relief.  Under  such  circum- 
stances a  court  of  equity  will  intervene  for  the  pro- 
tection of  the  stockholders,  both  by  injunction  and 
by  the  appointment  of  a  receiver  to  represent  the 
company.24 

The  transfer  of  the  entire  property  to  a  corpora- 
tion organized  in  another  state  requires  the  con- 
sent of  every  stockholder.  An  instance  of  tli.-;il.<i- 
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of  joint  control,  with  an  illustration  of  the  relief 
afforded  by  equity,  appears  in  the  ensuing  case. 
Where  a  corporation  organized  under  the  laws  of 
Montana  creates  a  corporation  under  the  laws  of 
New  York,  and  by  a  vote  of  the  board  of  directors 
proceeds  to  transfer  all  its  property  to  the  new 
corporation,  such  an  act  requires  the  unanimous  Small 
consent  of  the  stockholders.  The  owners  of  only  owner 
200  non-assenting  shares  of  issued  capital  stock,  Ma? 
where  the  total  issue  of  outstanding  stock  amounts 
to  150,000  shares,  may  object  to  the  transaction, 
and  a  court  of  equity  will  set  aside  the  transfer. 
In  this  case,  the  court  appointed  a  receiver  to  man- 
age and  enforce  the  return  of  the  property.  The 
fact  that  no  other  share-owners  joined  in  the 
proceeding,  or  that  upward  of  thirty  millions  of 
dollars  were  involved,  did  not  interfere  to  prevent 
the  exercising  of  an  equitable  right.25 

While  in  theory  there  is  a  distinction  between 
the  method  of  performing  oppressive  acts  through 
the  medium  of  the  board  of  directors,  and  the  ac- 
complishment of  the  same  ends  through  measures 
adopted  by  the  stock  control, — in  practice  these 
wrongs  are  identical.  Each  consists  of  a  desire  on 
the  part  of  the  management  to  obtain  special  ad- 
vantages and  an  unequal  division  of  the  earnings 
or  assets  of  the  company,  through  abuse  of  the 
powers  of  control. 

Third. — OTHER  OPPRESSIVE  OR  ILLEGAL  ACTS. 

Instances  are  found  where  individual  misconduct 
on  the  part  of  the  officers  or  directors,  or  of  the 
stockholders,  has  accomplished  equally  harmful 
results. 
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If  the  president  of  the  company  receives  a  sum 
of  money  as  the  purchase  price  of  his  official  posi- 
tion, and  secures  the  election  of  his  successor  on 
those  terms,  he  will  be  obliged  to  pay  into  the 
treasury  of  the  corporation  the  amount  he  realized 
from  the  sale.  Such  an  act  is  a  perversion  of  the 
powers  of  office,  and  is  regarded  in  law  as  a  fraud 
upon  the  corporation.  The  offices  are  the  exclusive 
property  of  the  company  and  no  person  will  be 
permitted  to  turn  them  into  gain.  In  this  instance 
the  sum  involved  was  $3,000,  and  the  corrupt  trans- 
action included  a  seat  upon  the  directing  board.-" 

The  rules  which  govern  the  relation  of  the  stock- 
holder with  his  company  apply  with  equal  force 
where  one  person  owns  every  share  of  its  stock.  No 
perversion  of  profits  from  the  treasury  of  the  com- 
pany into  the  pockets  of  the  individual  stockholder 
will  be  permitted,  even  in  such  a  case.  The  cor- 
poration still  remains  a  distinct  body  in  the  eyes 
of  the  law,  and  its  property  and  rights  will  be  as 
fully  protected  as  if  the  stock  were  owned  by 
numerous  parties.27 

Ultra  Vires  Acts. 

In  addition  to  that  class  of  abuses  which  contains 
the  element  of  fraud  or  overreaching  on  the  part  of 
the  officers  or  majority  interests,  there  is  another 
Ultra  vires  source  of  injury  which  sometimes  causes  serious 
loss  to  the  corporation,  and  always  is  regarded  MS 
oppressive  to  the  minority.  This  description  of 
abuses  consists  of  efforts  to  transact  1  nisi  ness  or  to 
perform  things  outside  of  the  scope  of  the  corpora- 
tion, and  is  known  as  lltm  \  'in  ^  A<  is. 
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A  corporation  is  a  creature  of  the  law,  and  de- 
rives all  its  powers  from  its  charter.  In  former 
times  the  franchise  comprised  within  its  terms 
only  those  rights  with  which  the  people,  through 
the  legislature,  in  express  terms  endowed  the  in- 
corporated body.  But  with  the  advent  of  a  new 
era  in  business  methods,  a  new  system  for  the 
creation  of  incorporated  bodies  has  been  evolved, 
and  certain  features  require  particular  mention. 

Under  the  practice  as  it  exists  today  the  certifi- 
cate or  articles  of  incorporation — as  the  modern 
charter  is  variously  termed — amounts  to  little  more 
than  a  petition  to  the  proper  officers  of  the  state 
for  permission  to  transact  business  within  that  chartered 
jurisdiction.  Within  the  confines  of  other  states  Powers 
and  countries  the  corporation  conducts  its  affairs 
by  sufferance  under  the  rules  of  comity,  which,  so 
far  as  they  concern  corporations,  amount  to  a 
system  of  mutual  recognition  of  chartered  powers. 
Every  corporation,  in  return,  is  obliged  to  accept 
and  obey  the  statutes  and  regulations  there  in 
force. 

The  entire  powers  of  a  business  corporation  are 
not  contained  within  the  wording  of  the  certificate 
of  incorporation,  but  must  be  looked  for  in  a  wider 
field.  To  discover  the  exact  limits  of  what  a  mod- 
ern business  corporation  can  or  cannot  do  without 
exceeding  its  chartered  powers,  it  will  be  necessary 
in  every  instance  to  consider  the  general  corpora- 
tion laws  of  the  parent  state  in  their  bearing  upon 
(a)  the  certificate  of  incorporation,  (&)  the  by- 
laws, resolutions,  and  other  records  containing  the 
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rules  for  its  guidance,  prescribed  by  the  corporation 
itself. 

Furthermore,  the  laws  of  each  state  are  gov- 
erned in  their  turn  by  the  provisions  of  the  federal 
constitution  and  of  the  constitution  of  the  parent 
state;  while  the  construction  placed  upon  those 
provisions  by  the  courts  of  proper  jurisdiction  must 
likewise  be  ascertained  and  applied. 

Courts  will  not  countenance  corporate  acts 
which  exceed  the  limits  of  the  authority  conferred 
by  law  or  charter.  In  every  state  it  is  well  recog- 
nized that  directors  and  officers  of  a  corporation 
are  liable  personally  for  any  loss  arising  from 
ultra  vires  acts,  when  committed  with  knowledge.28 
A  dissenting  minority  of  stockholders  may  set 
aside  corporate  acts  which  are  irregular  and  ultra 
/•/>'. v,  as,  for  instance,  wrhere  the  questionable  act 
was  done  prior  to  the  granting  of  authority  at  a 
corporate  meeting.  A  majority  of  the  stockholders 
cannot  ratify  an  ultra  nYr.v  act  against  the  protest 
and  dissent  of  the  minority,  but  where  a  single 
stockholder  applies  for  such  relief,  the  complain- 
ing  party  should  show  that  a  substantial  loss  will 
ensue,  unless  the  court  interferes.30 

It  has  been  frequently  held  by  the  courts  that 
no  corporation  has  the  power  to  change  the  amount 
of  its  capital  stock,  excepting  in  such  manner  a* 
the  statute  provides.  Any  change  of  that  descrip- 
tion is  beyond  its  inherent  powers,  and  is  an  ultnt 

rirrtt  act81 

All  changes  that  commit  the  stockholder  to  an 
enterprise  which  was  not  in  his  mind  at  the  time 
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when  his  shares  were  acquired  are  manifestly  un- 
just.32 

The  courts  will  not  permit  such  conduct  on  the 
part  of  corporations  to  pass  unnoticed.    In  the  in- 
terest of  public  policy,  as  well  as  in  the  protection 
of  the  rights  of  the  minority,  the  courts  will  issue  A  single 
decrees  confining  corporations  within  the  limits  of  stock- 
their  franchises.    Incorporated  bodies  must  not  ac-  holder 
cept  from  the  state  the  privilege  of  exercising  cor-  paT   . 
porate  functions,  only  to  disregard  the  conditions  corpora- 
under  which  the  right  was  conferred.     Where  a  tion 
corporation  is  about  to  execute  a  contract  which  is 
beyond  its  powers,  the  court  will  intervene  to  stop 
the  transaction.     Since  no  majority  can  legalize 
an  ultra  vires  act,  a  single  objecting  stockholder  is 
sufficient. 

The  franchise  which  the  corporate  body  enjoys 
binds  it  to  respect  the  contract  which  it  made  with 
the  state  at  the  time  of  its  creation;  namely,  that 
it  would  keep  within  its  powers;  and  any  violation 
of  the  contract  contained  within  this  recognized 
rule  of  law  endangers  its  very  existence.    For  such 
violation,  the  charter  may  be  canceled,  and  valu- 
able rights  which  have  vested  thereunder  may  be  corporate 
destroyed.      Accordingly,    each    and   every   stock-  powers 
holder,  the  smallest  owner  as  well  as  the  control-  Endangers 
ling  interest,  is  concerned  in  the  regularity  and  Franch 
the  orderly  management  of  the  affairs  of  the  cor- 
poration.   By  implication,  at  least,  the  corporation 
has  agreed  with  every  stockholder  that  it  will  pro- 
ceed along  the  lines  defined  by  its  franchise.33    This 
right  of  the  stockholder,  like  other  rights,  must 
not  be  too  long  deferred  as  to  its  enforcement.    It 
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must  be  exercised  before  the  conduct  of  the  cor- 
poration has  grown  into  a  recognized  course  of 
business,  and  before  additional  capital  has  been 
invested,  and  the  rights  of  others  have  become 
fixed.34 

Silence  gives  consent  quite  as  readily  in  matters 
connected  with  corporations  as  in  other  affairs; 
but  assent  will  not  cure  defects  nor  remove  a  right 
where  the  objectionable  thing  itself  is  prohibited  by 
law,  or  partakes  of  the  nature  of  a  crime.  Asqui- 
escence  by  every  stockholder  cannot  legitimatize 
an  act  illegal  by  nature  or  by  statute.35 
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Wrongs  Corporation  Cannot  Ratify. 

Ultra  vires  measures,  and  even  wrongful  infrac- 
tions of  the  duty  which  the  majority  owes  to  the 
corporation  or  to  the  minority, — provided  the  acts 
in  question  are  not  violations  of  law,  nor  opposed 
to  public  policy, — may  be  ratified  by  a  course  of 
conduct  which  will  lead  the  courts  to  hold  thai  tin- 
injured  party  has  slumbered  too  long  on  his  rights. 

Sometimes  the  objecting  stockholder  is  shown  to 
have  taken  an  affirmative  part  in  the  transaction, 
and  by  accepting  a  share  in  the  profit  has  debarred 
himself  from  petitioning  the  court  for  relief:  in 
such  cases  his  own  conduct  shuts  the  doors  of  re- 
dress against  him.  Whether  he  has  placed  himself 
in  this  position  intent hmallv,  or  whether  he  has 
l>ecn  merely  negligent  in  the  matter  of  asserting 
his  rights,  the  legal  elleet  is  the  same;  he  is  held  to 
have  ratified  the  art  ion  of  the  corporation  by  re- 
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framing  from  due  and  timely  protest.  This  con- 
dition in  its  legal  effect  is  known  as  estoppel, 
which  has  been  defined  as  "the  stopping  of  a  man's 
mouth  from  telling  the  truth." 

Acquiescence  on  the  part  of  the  complainant  ia 
a  very  frequent  form  of  defense,  when  the  manage- 
ment of  a  corporation  is  charged  with  neglect  or 
malfeasance  in  conducting  the  control.  This  de- 
fense in  its  most  common  form  alleges  that  the  com- 
plaining party  has  participated  in  benefits  result- 
ing from  these  acts. 

The  rule  of  estoppel  does  not  include  those  cases 
where  the  managers  of  one  corporation  are  exploit- 
ing it  for  the  benefit  of  another  company;  in  such 
instances,  while  the  minority  stockholder  is  a 
nominal  complainant,  he  is  such  in  name  only  —  it 
is  really  the  injured  corporation  that  is  petitioning 
the  court  for  redress,  and  in  cases  of  this  descrip-  tion  not 
tion  knowledge  on  the  part  of  the  negligent  officials  Estopped 
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will  not  be  imputed  to  the  corporation  nor  preclude  jndividual 
it  from  seeking  redress.36     In  order  that  estoppel  stock- 
may  result  in  ratification,  there  must  be  actual  holder 
knowledge  of  the  wrongful  act.37     This  exception 
to  the  general  rule  has  an  important  bearing,  for 
where  secret  fraud  is  charged  and  suit  is  begun 
within  a  reasonable  time  after  evidence  of  the  true 
condition  is  discovered,  the  court  will  grant  a  hear- 
ing and  afford  the  proper  relief.38 

Reasonable  Time  Allowed. 

What  is  a  reasonable  time  in  which  to  act  upon 
imch  knowledge  is  a  circumstance  that  varies  in 
accordance  with  rules  in  force  in  each  individual 
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state.  In  New  York  the  period  fixed  by  the  code 
is  ten  years  from  the  time  when  the  action  ac- 
crued.39 As  has  been  shown,  possession  of  knowl- 
edge of  the  guilty  act  on  the  part  of  the  injured 
party  is  required  to  set  in  motion  the  limiting 
statute.  In  other  states,  three  years  is  the  usual 
period  for  instituting  such  a  proceeding.40 

In  brief,  corporations  are  held  subject  to  the 
same  presumptions  as  in  the  case  of  natural  per- 
sons; and  where  actual  corporate  knowledge  /is 
shown,  ratification  and  estoppel  will  bar  the  suc- 
cessful pursuit  of  relief  in  the  courts.  This  rule  is 
important  in  its  bearing  upon  the  subject  of  stock- 
holders' suits  to  set  aside  ultra  vires  or  other  un- 
lawful acts,  since  those  actions  are  brought  in 
behalf  of  the  corporation,  though  upon  the  petition 
of  one  or  more  individual  stockholders.  In  theory, 
these  suits  are  brought  by  the  corporation  through 
volunteers  acting  for  its  interest  and  in  its  name; 
and  for  any  concurrence  in  the  breach  of  chartered 
rights  or  contractual  relations,  the  corporation  and 
those  assuming  to  act  in  its  name  will  be  forever 
estopped.41 

Where  numerous  persons  have  felt  aggrieved  by 
the  same  corporate  acts  and  one  of  them  has  taken 
measures  for  relief  in  the  courts,  it  is  not  required 
that  all  should  duplicate  the  course  pursued  by  the 
complaining  party. 

Stockholders  have  (he  right  to  await  the  result 
of  suits  on  similar  claims  l>y  other  owners  of  shares 
without,  being  charged  with  neglect.1-1 

A  presumption  of  approval  and  ratification  may 
from  slight  circumstances,  and  defeat  action 
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in  the  courts.  Especially  is  this  true  where  the 
advantages  of  the  unauthorized  act  have  been  valu- 
able to  the  complaining  party,  and  were  accepted 
by  him  without  objection  at  the  time  when  the 
transaction  took  place.43 

Innocent  Purchaser's  Right  to  Redress. 

An  important  ruling  has  been  established  in  New 
York,  and  in  the  opinion  of  many  courts  and  indi- 
viduals a  similar  rule  should  be  adopted  in  every 
jurisdiction.  It  holds  that  no  stockholder  is  de- 
prived of  his  right  to  complain  of  oppressive  acts, 
because  of  the  fact  that  he  has  purchased  shares  of  Rights 
the  stock  of  the  corporation  subsequent  to  the  time 
when  the  despoiling  act  took  place.44  The  power  to 
redress  such  a  wrong  should  not  cease  because  of 
the  transfer  of  shares  to  an  innocent  holder.  On 
the  contrary,  the  courts  should  scrutinize  with 
particular  care  the  effect  of  those  acts  upon  the 
property  and  interests  of  investors  who  have  be- 
come members  of  the  corporate  body  through  con- 
fidence in  the  managers  of  its  affairs. 

The  rule  in  the  federal  courts  is  less  favorable 
to  innocent  purchasers  of  shares.    An  actual  right 
to  sue  must  be  shown  to  have  pertained  to  the       Federal 
stock  in  the  hands  of  the  prior  owner,  to  entitle  the       Rules 
purchaser   to   seek    relief   in   equity   against   the 
wrongful  act.45 

In  England  it  has  been  decided  that  no  stock- 
holder is  obliged  to  look  into  the  management  of      English 
the  company.    The  officers  of  the  incorporated  body       Rule 
are  entrusted  with  the  control  of  its  affairs,  and 
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are  presumed  to  have  performed  their  duty  faith- 
fully. 

Silence  alone  without  full  knowledge  cannot 
amount  to  estoppel, — "it  is  not  enough  to  show  that 
they  (the  stockholders)  might  have  become  ac- 
quainted with  the  management  of  their  affairs.  It 
must  be  shown  that  thev  did  so."48 
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[.NUMBERS  IN  TEXT  REFER  TO  AUTHORITIES  AT  END  OF  CHAPTER.] 

Means    of    Redress. 

The  maxim  of  equity  expressed  by  Lord  Hard 
wicke  in  the  words  "there  can  be  no  injury  but 
there  must  be  a  remedy,"  applies  with  full  force  to 
abuses  of  corporate  control. 

These  remedies,  however,  are  not  so  apparent 
that  care  or  research  is  not  required  to  fit  the  mn- 
to  the  disease;  on  the  contrary,  knowledge  joined 
with  earnest  effort  is  necessary  to  apply  the  needed 
remedy  and  to  secure  the  desired  redress.  Some 
preliminary  statements  are  required  before  the 
means  of  redress  is  considered  in  regular  course. 

Where  there  is  real  abuse  of  the  powers  of  control, 
or  where  fraud  is  seen  in  the  transaction  between 
the  corporation  and  those  who  manage  its  att'airs, 
injury         the  matter  involves  a  question  of  principle  rather 
implies        than  of  method ;  and  in  such  cases  the  injury  to  the 
Remedy       corporation  has  usually  made  it  impossible  for  its 
shares  to  be  sold  without  serious  loss.     In  all  such 
cases  the  courts  are  open  to  applications  for  pro- 
tection and  redress  on  the  part  of  every  owner  of  a 
single  share  of  stock. 
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Rights  Affording  Redress. 

Certain  rights,  indeed,  may  be  said  to  attach 
themselves  to  the  ownership  of  shares  of  capital 
stock,  and  connected  with  each  right  is  the  power 
to  petition  the  courts  for  relief. 

These  rights  are  to  (1)  take  part  in  the  meetings 
of  shareholders;  (2)  receive  a  proportionate  share 
of  the  dividend  declared;  (3)  compel  directors  to 
declare  dividends  nnder  suitable  conditions; 
(4)  examine  the  books  and  papers  of  the  company, 
when  such  information  is  necessary  for  a  proper 
purpose;  (5)  have  transfers  of  stock  recorded  on 
the  books  of  the  company;  (6)  require  the  directors 
to  govern  their  acts  by  the  articles  of  incorpora- 
tion; (7)  compel  the  directors  to  account  to  the 
corporation  for  all  profits  made;  and  (8)  secure 
the  appointment  of  a  receiver  to  carry  out  the 
decree  of  the  court. 

In  connection  with  this  list  of  rights,  attention 
is  called  to  the  fact  that  the  first  five  refer  particu- 
larly to  relations  between  the  corporation  and  its 
individual  members,  whereas  the  remaining  three 
represent  rights  pertaining  to  stockholders  as  a 
class,  and  proceedings  for  their  enforcement  great- 
ly outnumber  those  brought  by  individuals  in  their 
own  behalf. 

When  the  subject  in  dispute  between  the  stock- 
holders and  the  corporation  consists  of  personal 
matters  or  interests,  the  ordinary  powers  of  a  court 
of  law  will  supply  the  required  relief. 
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Powers  of  Law-Courts. 

If  either  of  these  elements  is  present,  and  the 
damages  can  be  fixed  at  a  money  value  and  collect- 
ed through  the  ordinary  course  of  judgment  and 
execution,  then  the  case  is  a  plain  action  at  la\v. 
But  as  will  be  seen,  the  number  of  these  actions  is 
very  limited,  and  where  a  minority  stockholder 
seeks  redress,  in  almost  every  instance  he  will  find 
relief  only  in  equity.  The  occasion  for  this  condi- 
tion is  the  rigid  nature  of  the  rules  and  procedure 
on  the  law  side  of  the  court. 

Where  neglect  of  duty  is  shown,  courts  of  law 
will  issue  their  writs  of  mandamus,  compelling  tin- 
proper  officers  of  the  company  to  open  books  of  sub- 
scription1; restore  member  wrongfully  disfran- 
chised2 ;  issue  a  certificate  of  stock3 ;  transfer  shares 
by  registering  the  change  in  the  books  of  tlie  com- 
pany, with  the  exception  that  in  some  States,  tin- 
owner,  instead,  may  sue  the  negligent  officer  for  the 
loss  occasioned  by  such  refusal4;  call  stockholders' 
meetings  to  elect  officers5 ;  produce  the  books  for  in- 
spection by  the  stockholders8,  though  relief  is  also 
afforded  in  equity  and  this  is  frequently  the  prefer- 
able remedy.7 

Redress  Equity  Affords. 

Equity,  in  affording  relief, supplies  flexible  meth- 
ods. It  adapts  itself  to  the  needs  of  each  situation. 
It  has  shown  itself  fully  able  to  regulate  the  com- 
plicated relationship  between  stockholders  and  the 
business  corporation,  and  for  these  reasons  its  aid 
is  sought  to  prevent  threatened  wrong  or  to  cure 
the  effect  of  the  evil,  when  inflicted.  In  a  word, 
equity  looks  beneath  the  surface,  and  appreciating 
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the  individual  rights  which  enter  into  and  make  up 
the  corporate  idea,  affords  justice  to  every  interest. 
So  universal  has  this  desire  to  obtain  the  scrutiny 
of  equity  become  in  cases  concerning  corporations 
that  in  future  it  will  be  assumed  this  form  of  relief 
is  invoked,  unless  the  contrary  is  expressly  stated 
in  our  text. 

The  advantages  of  equity  over  law  in  corpora- 
tion matters  is  displayed  in  two  forms  of  relief 
which  the  chancellors'  courts  have  exercised  exclu- 
sively for  centuries  and  which  still  mark  equity's 
peculiar  field.  When  the  case  calls  for  a  prohibi-  Grants 
tory  order,  restraining  the  guilty  party  from  begin- 
ning or  continuing  the  wrongful  or  injurious  act,  Accounting 
or  where  the  conduct  complained  of  requires  an 
accounting  of  the  profits,  and  the  transfer  of  the 
fund  into  the  treasury  of  the  company,  in  compensa- 
tion for  the  wrongful  act,  the  powers  of  equity 
should  be  invoked. 

Right  of  Redress  Follows  Ownership. 

The  first  necessity  for  an  action  to  right  a  cor- 
porate wrong  is  ownership  of  shares  of  the  corpora- 
tion. These  should  be  registered  on  the  books  of 
the  company,  for  the  sake  of  regularity,  since  the 
distinction  between  recorded  and  unrecorded  stock 
is  maintained  with  great  severity  in  some  jurisdic- 
tions.8 

According  to  this  rule,  to  place  the  stock  on  the 
register  after  the  suit  is  begun  will  not  cure  the 
defect9;  while  mere  ownership  without  a  formal 
entry  of  the  transfer  to  the  complainant  confers  no 
right  whatever  to  bring  suit.10 
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Nature  of  Redress. 

These  suits  in  equity  have  for  their  purpose  the 
doing  of  one  of  three  things:  first,  the  preven- 
tion of  a  wrong;  second,  the  command  that  some 
necessary  act  be  performed;  or,  third,  the  redress 
of  injuries  occasioned  to  the  property  or  rights  of 
the  corporation. 

The  purpose  to  be  accomplished  is  the  only  dis- 
tinction between  these  classes  of  cases;  indeed,  they 
are  frequently  combined  in  the  prayer  for  relief, 
it  being  a  maxim  of  equity  that  where  that  court 
can  discover  a  wrong,  the  injured  party  will  not  be 
left  without  a  remedy.  Accordingly,  it  is  of  little 
moment  whether  one  or  all  of  these  forms  of  relief 
are  sought ;  equity  is  able  and  willing  to  protect  the 
rights  of  every  interest,  only  requiring  that  the 
facts  shall  be  clearly  spread  before  the  court. 

The  benefits  of  the  recovery  belong  to  the  corpora- 
individual    tion;  and  although  the  individual  stockholder  par- 
stockholder  ticipates  in  the  result  in  proportion  to  the  number 
Shares  in     of  his  shares  of  capital  stock,  he  is  not  preferred  in 
any  way.     He  may  be  allowed  his  counsel's  charges 
and  other  expenses  out  of  the  treasury  of  the  cor- 
poration, but  this  is  the  extent  of  his  reimburse- 
ment. 

This  rule  seems  severe,  and  indeed  it  often  does 
inflict  a  hardship  upon  the  protesting  stockholder, 
who  devotes  his  time  and  effort  to  the  litigation; 
but  it  results  from  the  theory  of  the  action  itself. 
The  importance  of  a  clear  understanding  <>f  this 
feature  of  stockholders'  suits  has  led  us  to  mention 
the  subject  thus  early  and  out  of  its  order, — the  fact 
being  that  these  actions  in  theory  are  brought  in 
the  interest  of  the  whole  corporate  body,  against 
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which  the  wrong  has  been  attempted  or  carried  into 
effect.  The  minority  stockholding  interest  is  there- 
fore not  the  real  plaintiff,  although  it  is  the  mov- 
ing party,  and  brings  the  wrongdoing  to  the  at- 
tention of  the  court.  In  accordance  with  this  plan 
it  was  formerly  held  to  be  the  duty  of  the  minority 
to  lay  its  grievance  before  the  board  of  directors 
and  to  demand  that  they  proceed  in  the  name  of 
the  corporation,  before  the  minority  could  claim 
the  attention  of  the  court.11  The  absurdity  of  this 
course  at  length  became  apparent,  and  it  is  now 
well  established,  both  in  the  English  and  American 
tribunals,  that  no  previous  demand  of  this  nature 
is  required.12 

Notice  or  Demand. 

In  order  to  excuse  such  a  demand,  however,  it 
should  be  set  forth  distinctly  in  the  pleadings,  and 
later  must  be  shown  to  the  court,  that  the  managing 
board  are  themselves  the  wrong-doers  in  some 
breach  of  trust,  and  have  control  of  a  majority  of 
the  stock  so  as  to  dominate  the  actions  of  the  cor- 
poration, and  that  the  demand  would  have  to  be 
made  upon  the  persons  who  are  themselves  guilty 
of  the  illegal  acts.13  In  a  case  where  the  company 
owned  property  largely  in  excess  of  the  amount  re- 
quired to  pay  its  debts,  but  the  officers  and  original 
incorporators  had  abandoned  it  and  were  trying  to 
obtain  title  to  the  property  through  fraudulent 
bankruptcy  proceedings,  it  was  held  that  the  man- 
agement had  assumed  a  position  adverse  to  the  in- 
terests of  the  corporation,  and  the  minority  was  ex- 
cused from  making  such  demand.14  In  cases  of 
this  description,  the  non-assenting  stockholders 
have  standing  in  equity  to  sue  in  their  own  names, 
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without  demand,  making  the  corporation  a  party 
defendant.15 

Motive. 

In  furtherance  of  the  ends  of  justice,  equity  will 
not  enquire  into  the  question  whether  ulterior  ends 
are  served  by  these  proceedings  in  court,  nor 
whether  the  shares  of  stock  were  purchased  just 
prior  to  the  commencement  of  the  action,  and  sub- 
sequent to  the  injuries  set  forth  in  the  complaint. 
It  is  sufficient  that  a  wrong  exists  which  the  court 
has  power  to  redress.18 

Minority  interests,  however  small,  are  entitled 
to  full  protection,  and  even  a  single  stockholder  lias 
the  right  to  set  the  machinery  of  a  court  of  equity 
in  motion.17 

Acquiescence. 

These  rights  must  be  prosecuted  with  diligence. 
Inaction,  if  too  long  continued,  will  amount  to  ac- 
quiescence, and  prove  fatal  to  any  hope  of  redress 
through  the  courts.18 

Thus,  the  acceptance  of  rent  during  a  period  of 
seventeen  years  will  bind  the  stockholders  of  a  rail- 
road and  amount  to  a  ratification  of  the  instrument, 
even  though  the  lease  was  for  a  term  of  nine  hun- 
dred and  ninety-nine  years,  which  it  was  clearly 
beyond  the  power  of  the  board  of  directors  to  exe- 
cute on  behalf  of  the  corporation.10 

Parties. 

With  regard  to  the  panics  \\lio  must  In-  brought 
before  the  court  in  suiis  by  minority  stockholders 
to  redress  the  wrongs  of  the  corporation,  it  is  re- 
quired that  the  corporation  shall  always  be  in- 
cluded. 
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When  the  directors  refuse  to  sue,  or  where  the 
stockholder  is  excused  from  bringing  the  action  in 
the  corporate  name  or  after  notice  to  the  board, — 
it  is  necessary  that  the  corporation  should  be  made 
a  defendant.20 

The  relief  which  it  is  sought  to  obtain  belongs 
to  the  corporation,  and  inures  to  its  benefit,  so  that 
the  advantage  of  a  favorable  decree  will  benefit  the 
stockholder  only  as  the  owner  of  shares  in  its  cap- 
ital stock.  Consequently,  the  court  would  be  un- 
able to  provide  a  full  measure  of  relief,  if  the  cor- 
poration was  not  a  party  to  the  suit. 

The  Directors  are  also  necessary  parties,  unless  a 
portion  of  the  Board  have  not  been  concerned  In  * 
the  subject-matter  of  the  proceedings;21    and  all  Redress 
other  persons  joined  in  the  wrong  should  also  be 
made  defendants. 

The  court  itself  will  order  that  all  necessary 
parties  be  brought  before  it,  in  an  action  by  a 
stockholder  in  equity.  The  practice  in  suits  in 
equity  is  more  elastic  than  the  procedure  in  actions 
at  law,  in  that  particular.22 

Limitation  of  Powers. 

When  the  company  has  entered  upon  a  course  Exceeding 
which  exceeds  its  chartered  powers,  it  will  be  re-  Corporate 
strained  by  equity  at  the  instance  of  a  minority  p°wers 
interest,  even  where  it  claims  the  sanction  of  legis- 
lative permission  for  those  acts.23 

Any  action  on  the  part  of  a  corporation  wiiich 
endangers  its  franchise,  will  in  like  manner  be  en- 
joined.24 

Officers  and  Directors. 

The  offices  of  the  company  and  the  influence  and 
control  connected  with  those  positions  of  trust  are 
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an  asset  of  the  corporation  itself  and  never  can 
become  the  property  of  the  person  who  is  appointed 
to  fill  the  office.  Accordingly,  where  the  president 
sold  his  office  for  three  thousand  dollars,  equity 
refused  to  countenance  such  a  transaction,  and  re- 
quired payment  of  the  money  into  the  treasury  of 
the  corporation.25 

Directors  are  subject  to  like  scrutiny  of  their 
dealings,  and  when  it  appears  that  they  have  di- 
verted the  funds  of  the  company  to  their  own  use, 
without  adequate  security,  the  corporation  can  re- 
cover the  full  amount  from  them  or  from  their 
estates. 

Even  a  formal  release  from  liability,  on  the 
authority  of  the  board  of  directors,  will  not  permit 
individual  directors  who  have  wasted  the  funds  of 
the  company  to  escape  liability  for  the  amount  of 
the  loss. 

A  director  who  voted  for  payment  of  a  dividend, 
knowing  it  would  be  paid  out  of  principal,  is  liable 
to  make  it  good  by  payment  of  the  entire  amount 
into  the  treasury  of  the  company.28 

All  contracts  between  directors  and  their  com- 
pany are  regarded  with  suspicion  by  the  courts, 
and  will  be  scrutinized  with  care.  When  it  can  be 
shown  that  they  have  benefited  by  reason  of  their 
official  position,  the  contracts  will  be  set  aside.2* 

A  sale  by  a  director  or  a  trustee  directly  or  in- 
directly to  a  corporation  in  which  he  is  a  large 
owner,  implies  a  selfish  if  not  a  fraudulent  motive, 
and  will  be  treated  by  equity  on  the  same  basis  as 
if  there  was  an  outright  transfer  to  himself.30 

It  will  be  seen  from  this  principle,  in  its  applica- 
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tion  to  business  under  corporate  forms,  that  a  court 
of  equity  possesses  the  power  to  "adapt  its  practice 
and  course  of  procedure,  as  far  as  possible,  to  the 
existing  state  of  society,  and  to  apply  its  jurisdic- 
tion to  all  those  cases  which,  from  the  progress 
daily  taking  place  in  the  affairs  of  men,  must  con- 
tinue to  arise  *  *  *  and  to  enforce  rights  for 
which  there  is  no  other  remedy."31  Also,  that  "the 
powers  and  processes  of  a  court  of  equity  are  equal 
to  any  and  every  emergency."32 

Where  the  directors  decline  to  resist  the  collec- 
tion of  a  tax  which  they  believe  to  have  been  im- 
posed upon  their  corporation  in  violation  of  its     Remedy 
charter,  this  refusal  amounts  in  law  to  a  breach     for 
of  trust;  and  a  stockholder  may  file  his  bill  in     ^ailure 
chancery  to  procure  the  proper  remedy.     If  the     Defend 
stockholder  is  a  resident  of  another  state  from  the 
home  state  of  the  corporation,  he  may  seek  relief 
in  the  Federal  courts.    He  has  this  right  under  the 
constitution  and  laws  of  the  United  States.33 

Directors  of  a  corporation  are  held  to  such  a 
measure  of  care  and  diligence  as  prudent  men  exer- 
cise in  the  conduct  of  their  own  affairs.34 

Promoters. 

Promoters  who  occupy  the  place  of  the  directors 
prior  to  the  incorporation  of  the  company  are  liable 
to  the  subscribers  if  the  property  is  conveyed  at  a 
secret  profit  to  the  promoters  due  to  their  purchase 
of  it  at  a  price  far  below  the  sum  mentioned  to  the 
subscribers  as  its  cost.35 

A  majority  which  combine  together  with  the  ob- 
ject of  using  the  corporation  to  advance  their  per- 
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sonal  ends,  become  for  all  practical  purposes  the 
corporation  itself,  and  in  their  dealings  with  the 
minority  must  assume  the  trust  relation  usually 
occupied  by  the  corporation.36  Where  this  influence 
is  exercised  to  transfer  to  the  corporation  property 
at  a  figure  far  in  excess  of  the  real  value,  little 
difficulty  will  be  encountered  in  securing  the  assist- 
ance of  a  court  of  equity  in  restraint  of  such 
action.37 

In  a  case  where  the  control  executed  a  mortgage 
to  themselves,  for  a  fictitious  consideration  con- 
sisting of  money  they  were  required  by  contract  to 
pay,  and  executed  the  instrument  without  the 
knowledge  of  the  minority  directors  and  stock- 
holders, the  indenture  was  set  aside.88 

Nor  can  they  eliminate  the  minority  by  fore- 
closing a  trust  mortgage  and  bidding  in  the  prop- 
erty for  a  new  company  owned  exclusively  by  them- 
selves, and  without  any  new  investment  by  them.39 

Joint  Control. 

The  rules  of  the  trust  relation  apply  with  equal 
force  to  remedy  or  prevent  abuses  of  joint  control. 

Where  two  corporations  are  under  the  same  con- 
trol but  are  conducted  in  such  a  manner  as  to  sacri- 
fice the  interests  of  one  corporation  to  advance 
those  of  another,  a  minor  stockholder  of  the  cor- 
poration injured  in  these  transactions  is  entitled  to 
protection,  and  equity  will  afford  him  relief.40 

The  same  principle  has  been  applied  where  a 
railroad  caused  the  traffic  of  a  subsidiary  railway 
to  fall  away,  in  order  to  secure  the  nit  ire  property 
through  a  mortgage  foreclosure.41 
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Receivership. 

Receivership  is  a  remedy  which  courts  of  equity 
will  employ  to  carry  out  their  decrees,  and  this 
form  of  relief  is  by  no  means  limited  to  cases  where 
the  insolvency  of  the  company  makes  the  rights  of 
creditors  the  principal  consideration. 

The  attempt  of  a  corporation  to  transfer  all  its 
assets  to  a  new  corporation  organized  in  another 
state,  where  the  first  company  is  a  prosperous  con- 
cern, requires  unanimous  consent  of  the  stock- 
holders. If  the  transfer  has  been  made,  the  court 
will  set  aside  the  act  on  the  complaint  of  any  stock- 
holder, however  small  his  holdings,  and  will  ap- 
point a  receiver  to  supervise  the  return  of  the 
property.42 

Advice  of  Counsel. 

Unconscionable  actions  like  these  are  not  cured 
by  the  claim  that  they  were  done  under  the  advice 
of  able  and  experienced  counsel  ;43  nor  should  such 
a  refuge  be  permitted.  It  usually  occurs  that  the 
suggestion  is  the  act  of  the  oppressive  majority 
through  the  board  which  it  controls,  and  the  legal 
skill  of  the  attorney  is  called  into  play  only  for  the 
purpose  of  expressing  its  resolutions  in  proper  and 
binding  form.  The  responsibility  which  flows  from 
the  origination  of  the  policy  of  the  control  is  a 
matter  which  concerns  that  control  alone,  and  can- 
not be  transferred  to  its  counsel,  when  the  results 
are  not  pleasing  to  the  majority  interests. 

Minority  stockholders  may  take  steps  to  protect 
the  rights  and  property  of  a  company  which  had 
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leased  its  assets  to  and  came  under  the  domination 
of  another  corporation ;  especially,  where  the  lessee 
company  conducts  the  business  entirely  in  its  own 
interests.44 

This  situation  is  not  now  of  frequent  occurrence, 
since  the  "trust"  has  been  declared  illegal,  and 
fallen  into  disuse.45 

Holding  Companies. 

The  law  does  not  countenance  a  partnership  of 
corporations,  and  leases  like  that  mentioned  in  the 
foregoing  instance  are  cumbersome  and  unsatis- 
factory. Nor  is  a  consolidation  always  feasible, 
since  the  legislative  consent  has  frequently  to  be 
secured  in  advance  of  such  a  merger.  Under  the 
circumstances  as  they  exist  today,  holding  com- 
panies have  become  a  necessity  when  it  is  desiiv<l 
to  retain  a  number  of  corporations  under  one  con- 
trol. The  cost  is  small  compared  with  ownership 
of  the  major  part  of  the  stock  of  each  company,— 
the  control  of  a  controlling  interest  being  all  that. 
is  required.  This  plan  is  in  general  use  and  equity, 
like  the  business  world,  is  inclined  to  prune  rather 
than  to  uproot  this  new  growth. 

The  trust  obligation  formerly  resting  upon  the 
directors,  in  their  relations  with  the  company  and 
with  the  stockholders  who  have  elected  them  to 
office,  is  thereafter  transferred  to  the  holding  com- 
pany. 

Minority  interests  still  retain  every  right;  and 
the  court  will  scrutinize  "with  earnest,  if  not 
severe,  vigilance,  any  pecuniary  transactions  which 
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may   be   had   between    the   parties   thus   circum- 
stanced."46 

Manipulation  of  the  control  of  a  corporation  so 
as  to  enable  another  company  to  buy  in  the  re- 
maining shares  at  an  inadequate  price,  will  not  be  oppressive 
countenanced   by   equity;47   and   the   bringing   of  Acts 
needless  suits  to  waste  its  property  and  to  destroy  Restrained 
its  business,  with  the  object  of  procuring  a  monop- 
oly for  the  holding  company,  will  warrant  a  re- 
straining order,  at  the  request  of  any  stockholder.48 

The  power  to  take  and  permanently  to  hold 
shares  of  the  capital  stock  of  another  company  is 
not  a  general  right.  Unless  it  is  expressly  con- 
ferred by  the  charter,  or  is  necessary  to  carry  those 
powers  into  effect,  the  right  is  deemed  withheld; 
for  no  corporation  obtains  any  extension  of  its 
chartered  powers  by  implication.  Only  the  plain 
terms  of  its  charter  can  confer  those  powers,  and 
the  right  to  hold  the  shares  of  other  companies 
must  be  specifically  and  directly  conferred.49 

In  some  instances  there  is  a  primary  duty  to  the 
State  that  will  not  permit  the  control  to  be  trans- 
ferred in  any  manner  which  will  relieve  the  com- 
pany of  the  burden  of  responsibility  imposed  by 
its  charter.  This  special  rule  is  most  frequently 
applied  in  cases  of  railroads  and  other  corporate 
bodies  possessing  special  privileges,  in  return  for 
public  service.50  The  element  of  unlawful  restraint 
of  trade  will  also  be  considered  by  the  court  in 
reaching  its  final  decision. 

A  corporation  duly  authorized  to  acquire  the 
permanent  ownership  of  shares  in  other  companies, 
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i.e.,  a  holding  company,  may  lawfully  receive  those 
shares  and  issue  its  own  stock  in  return. 

It  has  the  right  to  vote  at  all  meetings  of  stock- 
holders,51 receive  dividends,52  and  exercise  tin-  samr 
privileges  as  a  natural  person.53 

But  the  transfer  of  the  control  to  the  holding 
company  must  not  operate  to  defraud  persons  not 
parties  to  the  agreement,  and  the  rights  of  the 
minority  will  be  protected.54 
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CHAPTER  III. 

[NUMBERS  IN  TEXT  REFER  TO  AUTHORITIES  AT  END  OF  CHAPTER.] 

Watered    Stock. 

"Watered  Stock"  is  a  subject  which  concerns 
minority  stockholders,  as  well  as  the  investing 
public,  and  the  correction  of  this  abuse  has  in- 
yolved  the  courts  in  the  consideration  of  the  nature 
of  capital  stock  and  the  equivalent  that  should  be 
transferred  to  the  corporation  in  exchange  for  its 
shares. 

Means  of  Payment. 

According  to  the  earlier  decisions,  subscriptions 
to  the  capital  stock  are  payable  only  in  money ;  but 
it  is  the  present  rule  that  by  agreement  the  sub- 
scriptions may  be  paid  in  cash,  labor  or  property.1 

The  mode  of  payment  may  be  provided  for  by  the 

terms  of  the  corporate  charter,  or  by  the  statute 

Contract      regulating  the  organization  of  companies;  in  either 

Control!       event,  the  provision  will  be  deemed  a  part  of  the 

original   contract  between  the  members  and   the 

corporation.2 

When  money-payment  is  required,  it  has  been 
held  that  there  is  no  authority  to  receive  checks  as 
the  equivalent  for  cash.8 
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Fictitious  Valuations. 

While  it  is  apparent  that  courts  can  lean  over 
much  on  the  side  of  virtue,  still  the  evil  they  have 
sought  to  correct  is  by  no  means  an  easy  matter  to 
overcome. 

Overvaluation  is  difficult  to  detect,  and  can  often 
be  concealed,  or  at  least  excused,  on  the  ground  of 
the  fluctuation  of  prices  from  time  to  time. 

But  when  these  transactions  are  subjected  to 
judicial  scrutiny,  directors  are  held  to  the  exercise 
of  their  best  judgment  in  obtaining  fair  treatment 
for  the  corporation ;  and  the  acceptance  of  property 
at  an  overvaluation  in  payment  for  its  shares  will 
no  more  be  approved  than  would  be  the  acceptance 
of  counterfeit  or  depreciated  currency.4 
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Stock  for  Services. 

The  same  rule  is  in  force  regarding  a  stock  issue 
in  exchange  for  services.  Where  it  is  more  con- 
venient, the  shares  of  capital  stock  may  be  used 
instead  of  cash  for  this  purpose;  obtaining  sub- 
scriptions, procuring  loans  and  advertising  are 
among  the  items  of  labor  that  have  been  met  in  this 
way.  But  unless  by  special  agreement,  the  com- 
pany cannot  be  compelled  to  accept  the  subscrip- 
tion price  in  any  form  except  cash;  and  where 
directors  vote  themselves  shares  in  return  for  their 
labor  in  promoting  the  enterprise,  the  court  will 
interfere,  to  set  aside  such  a  transaction.5 

Minority  stockholders,  however,  are  not  depend- 
ent upon  the  courts  alone  for  their  rights  regard- 
ing the  issuance  of  "watered  stock";  the  statutes 
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of  the  various  states  quite  generally  prohibit  this 
evil. 

At  an  early  stage  of  the  corporation's  existence 
this  rule  is  less  stringently  applied  than  when  the 
Rules  company  has  grown  into  an  active  concern,  with  a 

Relaxed  for  recognized  value  for  its  shares,6  and  not  even  cred- 
itors can  object  where  the  smallness  of  the  original 
capital  stock  has  caused  the  corporation  to  increase 
the  amount  and  to  dispose  of  the  new  shares  at  the 
best  figure  obtainable,  even  though  that  figure  is 
less  than  par. 

Donated  Shares. 

A  common  device  is  for  the  company  to  deliver 
over  shares  in  return  for  property,  and  to  receive 
back  a  donation  of  a  portion  of  those  shares  into 
its  treasury,  for  re-issue,  at  its  discretion,  as  fully 
paid  stock.  This  plan  has  received  the  sanction  of 
the  courts,7  and  where  the  element  of  fictitious 
value  is  not  present,  affords  a  useful  means  of 

TJ»  »  * 

Treas          equipping  the  corporation  with  a  fund  of  free  full- 
stock          Paid  stock,  through  tin*  friendly  interest  of  those 
who  are  concerned  in  its  success. 

The  amount  of  issued  stock  affects  only  the  in- 
terest of  the  stockholders  themselves;  for  although 
the  creditors  possess  rights  that  are  superior  to 
those  of  the  owners  of  shares,  yet  creditors,  as  a 
class,  are  not  concerned  with  the  number  of  por- 
tions into  which  the  profits  or  property  is  divided, 
after  the  debts  are  paid. 

Since  the  stockholders  are  the  on  .us  con- 

cerned, it  follows  that  they  can  consent  to  the  issu- 
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ance  of  additional  shares  in  any  form  they  desire, 
provided  no  statutory  provision  intervenes.8 

Rights  of  Minority. 

In  cases  where  all  do  not  consent,  a  different     Dissent- 
rule  prevails;  and  the  dissenting  stockholder  may 
stop  the  issue  by  an  injunction,9  provided  he  takes     holder 
this  step  promptly.10  May 

As  we  have  already  seen,  secret  agreements  as  to  Eni°in 
rebates  on  the  purchase  price  are  discountenanced 
by  the  courts  on  the  ground  that  they  amount  to  a 
preference  between  members;  and  the  issuance  of 
gratuitous  stock  would  be  even  more  subject  to  this 
objection. 

Stock-Bonuses. 

In  one  instance,  a  bonus  of  stock  has  been  given 
so  frequently  and  for  so  long  that  it  has  now  grown 
into  a  custom,  and  even  the  courts  are  not  entirely 
opposed  to  such  a  gift.  This  instance  is  where  a 
corporation  has  a  bond-issue  to  be  disposed  of,  and 
the  investor  in  the  bonds  demands  an  allowance  of 
shares  in  the  company  as  a  bonus,  on  the  ground  stock- 
that  his  capital  is  adding  to  the  permanent  value  of 
the  property,  and  that  the  return  of  this  capital  Bonds 
writh  interest  is  not  a  complete  compensation  for 
the  risk.  Under  this  view,  the  stock  ceases  to  be 
merely  a  bonus,  and  becomes  a  part  of  the  con- 
sideration for  the  loan;  certainly,  if  no  stock  were 
thus  given  in  the  deal  the  cash  returns  would  be 
less  on  the  loan ;  in  many  instances,  the  plan  would 
fail  altogether. 

While  this  appears  to  be  the  practical  result  of 
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the  situation,  the  courts  in  general  are  opposed  to 
such  issues  of  bonus  stock,  and  will  refuse  to  con- 
firm such  transactions,  when  brought  to  their 
notice  by  a  dissenting  stockholder.11 

Probably  a  different  rule  would  be  adopted  in 
cases  where  it  could  be  clearly  shown  that  the 
stock-bonus  was  a  partial  consideration  for  the 
loan. 

Partly  Paid  Stock. 

Another  form  of  stock-watering  consists  in  an 
issue  of  shares  in  return  for  only  a  portion  of  their 
face-value  paid  into  the  treasury  of  the  company; 
but  here  the  remedy  is  obvious, — especially  where 
the  rights  of  creditors  are  involved, — and  consists 
in  the  requirement  that  every  holder  of  those  shares 
shall  pay  to  the  company  the  balance  due  on  his 
subscription. 

Stock  Dividends. 

Stock-dividends  also  may  become  a  means  of 
watering  stock  where  the  new  issue  is  not  repre- 
sented by  assets  previously  added  to  the  possessions 
of  the  corporation.  But  where  stock  of  this  de- 
scription is  a  loan  jidr  affair  and  stands  for  extra 
earnings  or  accumulated  surplus, — it  is  highly 
(sieemed  both  by  the  investing  public  ami  (lie 
courts,  since  it  means  an  increase  of  the  sum  in- 
vested in  (he  corporation,  and  this  in  turn  results 
in  greater  security  for  creditors  and  for  all  persons 
having  dealings  with  the  enterprise. 

On  'the  other  hand,  if  the  stock  represents 
"water''  and  not  actual  value,  any  stockholder  may 
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secure  a  prohibitory  order  from  a  court  of  equity, 
enjoining  actual  delivery  of  the  shares. 

Combinations. 

The  most  extensive  means  of  watering  stock  yet 
remains  for  consideration.  It  consists  in  the  com- 
bination of  various  corporations  into  one  large 
concern,  and  furnishes  an  opportunity  for  building 
aggregations  of  capital  of  a  size  not  dreamed  of 
by  the  originators  of  the  individual  companies. 

These  combinations  or  amalgamations, — if  the 
corresponding  term  employed  in  England  is  used, — 
partake  of  the  nature  of  things  good  or  evil,  accord- 
ing to  the  measure  of  honesty  and  good  judgment 
exercised  by  the  managers  of  the  uniting  interests ; 
but  the  good  fortune  attending  the  particular  ven- 
ture is  often  the  result  of  matters  outside  of  the 
business  itself.  Thus,  radical  changes  in  the  tariff 
would  without  doubt  disturb,  if  they  did  not  de- 
stroy, many  companies  where  the  benefits  of  the 
statute  have  been  included  along  with  the  value  of 
the  charter  itself  and  every  other  imaginable  pos- 
session, when  fixing  the  total  amount  of  the  capital 
stock. 

In  such  cases,  preferred  stock  usually  represents 
the  value  of  the  properties  of  the  several  companies 
entering  into  the  arrangement,  and  is  used  at  a 
liberal  appraisal  in  payment  for  the  stock  of  the 
constituent  companies;  whereas  the  shares  of  com- 
mon stock  offered  to  the  confiding  public  represent 
hope  and  expectation. 

Since  the  size  of  the  modern  business  corporation 
has  made  possible  the  hiding  of  the  real  values  be- 
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hind  such  vast  stock  values,  a  new  era  has  been 
inaugurated  and  the  old  landmarks  changed, — so 
that  it  is  no  longer  possible  to  lay  down  fixed  rules 
that  will  surely  obtain  the  active  supervision  of 
the  courts  in  such  matters.  Business  men  no  longer 
are  guided  by  the  amount  of  the  capital  stock  as  a 
certain  indication  of  the  assets  which  are  behind 
and  give  value  to  the  shares;  investors  now  inquire 
in  every  instance  into  the  extent  of  the  property, 
instead  of  the  amount  of  issued  stock,  and  in  the 
end  the  market's  quotations  reflect  with  reasonable 
accuracy  the  consensus  of  their  opinions. 

The  incautious,  the  ignorant,  and  the  speculative 
suffer,  as  in  other  departments  of  life;  the  most 
that  the  courts  can  do,  under  present  conditions,  is 
to  require  that  all  the  earnings,  if  any,  shall  bt> 
divided  among  the  stockholders,  leaving  the  ques- 
tion of  stock  value  to  be  governed  by  the  results  as 
they  appear  when  time  and  experience  have  settled 
the  matter. 

In  times  of  prosperity  specious  and  plausible 
arguments  can  be  found  for  valuations  that  in  a 
period  of  depression  appear  to  savor  of  reckless- 
ness, if  not  of  fraud. 

Courts,  in  such  cases,  cannot  make  men  wise; 
they  can  at  most  strive  to  keep  them  honest,  or  at 
least  to  hold  the  scales  of  justice  with  an  evenness 
that  will  inspire  the  people  with  confidence  in  the 
fairness  of  the  public  tribunals. 

Wlien  (lie  inequality  between  the  estimated  and 
the  real  value  can  be  established,  courts  of  equity 
will  intervene  and  confine  the  capital  stock  of  the 
corporation  within  reasonable  limits. 
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It  is  repeated  that  the  courts  do  not  and  cannot 
undertake  to  make  or  unmake  bargains  where  ttie 
parties  themselves  are  satisfied.  Where  the  excess 
in  value  is  not  so  great  as  to  shock  the  conscience 
of  the  court  or  to  amount  to  a  fraud  upon  the 
public,  no  ground  for  interference  by  equity  is 
shown. 

The  final  result  must  be  left  to  be  decided  in 
accordance  with  the  laws  that  govern  the  success 
of  business  enterprises  generally,  and  the  functions 
of  the  courts  confined  to  passing  upon  individual 
questions  as  they  arise  in  regular  course. 

Dividends  Paid  from  Principal. 

The  payment  of  dividends  out  of  principal  is  a 
question  that  frequently  arises  in  corporation  mat- 
ters, and  is  everywhere  opposed  by  the  courts.  The 
desire  to  make  the  company  appear  prosperous  and 
to  increase  the  market  value  of  its  shares  is  the 
usual  motive.  If  the  directors  have  been  them- 
selves deceived  as  to  the  value  of  certain  assets,  and 
they  would  have  acted  differently  had  the  true 
situation  been  known  to  them,  they  may  be  relieved 
from  the  obligation  to  return  the  amount  of  the 
dividend  to  the  treasury  of  the  company;12  but 
where  they  have  been  guilty  of  intentional  wrong, 
or  of  gross  negligence,  they  are  personally  liable  to 
the  company,  and  any  stockholder  who  has  not 
ratified  the  transaction  may  make  an  effective  pro- 
test in  the  courts.13  If  it  is  not  too  late,  the  court 
will  enjoin  payment,  otherwise  the  directors  must 
reimburse  the  company. 

Notwithstanding  the  apparent  absence  of  con- 
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nection  between  the  subjects  of  watered  stock,  and 

the  payment  of  unearned  dividends,  these  abuses  in 

reality  are  closely  associated  in  many  ways.    Thus, 

otherwise     the  fact  that  the  new  shares  add  no  profit-producing 

Directors      element  of  assets  to  the  company,  and  represent 

Must  nothing  of  real  value,  makes  it  apparent  that  divi- 

Company     dends  upon  such  shares  of  capital  stock  can  be  paid 

only  by  reducing,  to  some  extent,  the  profits  that 

otherwise  would  have  gone  to  the  owners  of  the 

original    shares;    or   by    depleting    the    treasury, 

through  the  withdrawal  of  the  funds  required  for 

that  purpose. 

The  real  burden,  as  is  usual  in  all  cases  of  illicit 
transactions,  falls  upon  the  minority  stockholder. 
Minority      ^°  offsetting  advantage  accrues  to  him  in  connec- 
stockhoider  tion  with  the  original  transaction  from  which  the 
Usually        issue  of  watered  stock  arose,  and  yet  he  is  equally 
involved  in  the  inevitable  collapse  in  stock  value 
arising  from  the  discovery  of  the  source  of  the 
fictitious  dividend,  on  the  part  of  the  investing 
public. 

In  such  instances  as  these,  the  value  of  recourse 
to  a  court  of  equity  for  protection  or  relief,  requires 
no  comment;  for  without  such  aid  the  minority 
stockholder  will  be  compelled  to  submit  to  many 
forms  of  oppressive  acts  on  the  part  of  the  control. 
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[NUMBERS  IN  TEXT  REFER  TO  AUTHORITIES  AT  END  OF  CHAPTER.! 

Powers    of    Stockholders— Common    and 
Preferred. 

Everything  which  a  corporation  can  lawfully  do- 
relates  back  to  some  meeting  of  the  stockholders, 
or  to  its  chartered  powers.  Officers  conduct  the 
corporation's  affairs  only  by  authority  delegated 
to  them  as  its  servants  or  agents. 

Therefore,  in  order  to  ascertain  the  powers  law- 
fully vested  in  the  management,  it  is  necessary  to 
cxMiniiic  with  care  the  creating  statutes,  the  charter 
and  the  resolutions  adopted  at  the  stockholders' 
meetings  conferring  those  powers. 

The  requirements  for  regular  procedure  in  con- 
ducting such  meetings  should  be  studied  with  equal 
care. 

Common  Stock. 

The  owner  of  minority  shares  may  insist  that 
every  meeting  of  the  stockholders  shall  be  con- 
vened: 

(a)  Upon  due  notice  to  its  members; 

(6)  At  a  proper  time  and  place; 
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(c)  With  requisite  number  of  members  present 
or  proper  amount  of  shares  represented ;  and 

(d)  With    officers    necessary    to    conduct    the 
meeting.1 

(a)  Stockholders'  meetings  differ  from  those  of 
directors  in  that  any  number  more  than  one  may 
transact  business  at  a  duly  called  meeting,  in  the 
absence  of  expressed  provision  to  the  contrary;2 
but  this  makes  it  the  more  imperative  that  every 
member  shall  have  notice  of  the  meeting. 

(&)  To  be  binding,  the  notice  must  specify  time 
and  place;  though  in  the  case  of  stated  meetings 
which  are  fixed  by  the  articles  of  incorporation  or 
the  by-laws,  notice  is  a  matter  of  courtesy  and  not 
of  right,  as  every  member  is  presumed  to  know  the 
regulations  of  the  company. 

Meetings  called  at  other  times  for  a  special  pur- 
pose are  not  regular  unless  the  notice  contains  in- 
formation regarding  the  nature  of  the  business 
which  will  come  before  the  meeting;  and  no  other 
matters  can  be  legally  transacted  thereat.3 

Unless  some  other  provision  is  made  by  law  or  is 
contained  in  the  charter  or  by-laws,  personal  notice 
must  be  given  a  reasonable  time  before  the  day  of 
meeting;  but  the  means  of  notifying  the  members 
is  generally  provided  for  in  the  regulations  of  the 
company. 

(c)  Where  all  the  members  are  present  and  con- 
sent, the  meeting  may  proceed  without  notice.  A 
meeting  may  be  legally  adjourned  if  there  is  not 
a  sufficient  number  present  to  transact  business.4 
An  adjourned  meeting  is  in  effect  a  continuation 
of  the  original  meeting. 
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Whatever  business  may  be  transacted  at  a  meet- 
ing of  the  corporation  may  be  lawfully  taken  up 
and  disposed  of  at  an  adjourned  meeting;  and  no 
new  notice  is  required.5 

Where  a  meeting  is  not  held  in  accordance  with 
the  provision  of  the  charter  or  by-laws,  or  of  any 
statutory  requirement,  and  a  substantial  right  is 
affected,  or  where  the  element  of  fraud  can  be 
shown,  a  court  of  equity  will  intervene  to  prevent 
the  meeting  or  to  set  aside  its  acts.* 

Individual  members  have  great  latitude  at  meet- 
ings of  stockholders,  and  may  change  their  votes 
at  any  time  before  the  result  is  announced;7  prior 
to  that  time  the  polls  may  be  reopened  to  let  in  a 
tardy  voter.  The  vote  itself  may  be  given  in  any 
form  that  is  usual  in  the  company's  meetings;  in 
the  absence  of  objection,  a  verbal  vote,  or  by  the 
uplifted  hand,  is  sufficient  for  the  purpose. 

The  same  latitude  prevails  regarding  the  minutes 
of  the  meeting  itself;  and  while  it  is  usual  to  have 
such  records  kept  and  recorded  in  the  books  of  the 
company,  they  are  not  final. 

Where  extracts  under  seal  are  offered  in  court, 
they  are  evidence  of  what  took  place;  but  oral  evi- 
dence is  always  admissible  to  explain  or  to  dispute 
them,  and  in  case  they  are  omitted,  lost  or  de- 
stroyed, the  record  may  be  proved  by  the  testimony 
of  those  who  were  present  at  the  meeting. 

Since  the  members  who  were  present  and  did  not 
object  cannot  afterward  dispute  the  regularity  of 
the  meeting,  it  is  readily  seen  that  the  matter  of 
deciding  as  to  the  legality  of  the  method  used  in 
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fixing  the  time  and  place  and  otherwise  calling  the 
meeting  is  of  very  great  importance. 

Meetings  Outside  of  Parent  State. 

The  courts,  in  some  cases,  have  set  aside  meetings 
held  without  the  confines  of  the  creating  state ;  but  Home 
the  corporation,  through  its  agents,  may  carry  on  ^ate 
business  in  other  states.     A  corporation  has  its  piace  Of 
domicile  in  the  state  from  which  it  derived  its  exist-  Meetings 
ence,  and  official  acts,  especially  annual  meetings 
of  stockholders,  should  be  transacted  therein.8 

Right  to  Vote. 

The  right  of  the  owner  of  shares  to  vote  at  the 
meetings  of  the  company  is  unquestioned.  He  need 
not  be  a  stockholder  in  the  sense  that  his  name  is  Unrecorded 

Owner 

enrolled  on  the  books  of  the  company ;  it  is  suffi-  Can  Vote 
cient  that  he  is  able  to  show  affirmatively  that  the 
present  ownership  is  in  him.9 

The  owner  of  pledged  stock  may  vote  at  cor- 
porate meetings,10  and  his  action  is  binding  on  the 
party  with  whom  the  stock  is  pledged. 

The  right  of  the  owner  to  vote  and  to  represent  Recording 
his  shares  of  stock,  independently  of  whether  he  is  °5  ^ran! 
the  recorded  owner,  has  an  important  bearing  upon  imperative 
his  legal  standing  before  the  courts. 

As  the  representative  of  an  interest,  he  is  quali- 
fied to  take  steps  to  protect  his  rights,  even  where 
the  officers  refuse  to  concede  his  ownership,  or  to 
aid  him  in  any  way ;  and  he  may  compel  the  proper 
officers  to  register  the  transfer  through  a  writ  of 
mandamus.11 
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Power  of  Proxy. 

Where  a  written  proxy  contains  limitations,  the 
party  voting  it  has  no  power  to  exceed  the  authority 
conferred;12  but  a  general  proxy  grants  all  the 
powers  of  the  owner  for  that  meeting,13  and  a 
power  of  proxy  in  blank  may  be  filled  in  by  the 
voting  party.14 

Limitation  of  Voting  Power. 

An  agreement  by  the  owner  to  vote  his  stock  for 
a  specified  purpose,  in  consideration  of  a  gift  or 
other  advantage,  is  void  because  opposed  to  the 
dictates  of  public  policy.16 

If  a  person  subscribes  for  shares  of  stock,  he 
consents  that  the  majority  shall  control,  except  for 
an  improper  purpose;18  a  minority  stockholder, 
however,  always  possesses  the  right  to  demand  a 
hearing  and  present  his  views  to  the  meeting  before 
final  action  is  taken.17 

The  majority  stockholders,  while  they  have  the 
legal  right  to  manage  and  control  the  business  and 
affairs  of  the  corporation  by  and  through  their 
voting  powers,  will  be  required  to  act  fairly,  prop- 
erly, and  without  oppression  toward  other  stock- 
holders.18 

Courts  will  not  inquire  into  the  mental  ability  of 
individual  stockholders  to  transact  business;  they 
will  take  notice  only  of  the  capacity  of  the  whole 
body,  in  meeting  assembled,  to  conduct  its  affairs. 
Therefore,  to  safeguard  the  interests  of  every  per- 
son, when  any  stockholder  is  an  imbeeile,  insane, 
or  under  full  age,  the  court  will,  upon  petition, 
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appoint  some  person  to  represent  him  at  such  meet- 
ings.19 

The  indirect  application  of  the  company's  prop- 
erty, profits,  or  means  of  profit,  to  their  own  benefit, 
by  any  portion  of  the  members  of  the  corporation,  MaJ°nty 

.    .          .      .  '    Must  Deal 

in  fraud  of  their  own  associates,  is  incapable  of  Fairly 
being  authorized  or  ratified  by  a  vote  of  a  majority 
or  by  any  act  or  omission   of  the   incorporated 
body.20 

These  rules  do  not  require  enlargement.  They 
are  fundamental,  and  because  of  their  fairness,  are 
in  accordance  with  the  course  which  will  be  fol- 
lowed by  those  who  desire  the  prosperity  of  the 
enterprise  and  of  every  associated  interest. 

Exclusive  Right  to  Dissolve  Corporation. 

Corporations  which  do  not  pay  dividends,  or 
have  no  occasion  to  continue  to  exist,  may  be  dis- 
solved by  authority  and  direction  of  a  vote  of  the 
stockholders.  This  privilege  of  deciding  between 
corporate  life  or  death,  pertains  exclusively  to  the 
stockholders,  and  the  directors  are  bound  by  the 
will  of  the  owners  of  a  majority  of  the  capital 
stock,21  expressed  at  a  regularly  called  stockhold- 
ers' meeting. 

Mis-use  or  non-use  is  not  sufficient  to  accomplish 
this  end;  action  by  the  stockholders  themselves  is 
imperative,    unless    the    court    has    declared    the  Dissolution 
charter  forfeited,  or  the  period  of  duration  named  of  Corpora- 
in  the  charter  has  expired.     Whatever  the  course    *or 

Conducted 

pursued,  ihe  life  of  the  company  will  continue  suffi- 
ciently long  to  enable  the  officers  to  dispose  of  its 
property,  pay  its  debts,  and  divide  the  surplus 
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among  the  stockholders.  In  cases  where  the  diffi- 
culties of  the  corporation  are  the  result  of  abuses 
and  fraudulent  acts  on  the  part  of  the  directors,  a 
court  of  equity  will  set  aside  those  acts  and  en- 
deavor to  place  the  company  in  a  position  to  con- 
duct its  affairs  on  a  paying  basis.  Any  minority 
stockholders  may  petition  the  court  for  such  re- 
dress. 

Preferred  Stock. 

The  rights  of  the  owners  of  preferred  stock  are 
in  most  cases  similar  to  those  which  pertain  to  the 
holders  of  common  stock. 

Shares  of  preferred  stock  belong  to  that  special 
class  of  securities  which  is  entitled  to  dividends 
from  the  income  or  earnings  of  the  corporation 
before  any  profits  are  paid  to  other  stockholders. 

It  is  usual  to  arrange  and  agree  to  the  nature 
and  amount  of  the  preferred  stock  at  the  time  when 
the  corporation  is  incorporated.  If  this  step  is 
attempted  at  a  later  period,  any  holder  of  shares 
of  the  common  stock  may  apply  to  the  court  and 
secure  an  injunction  against  the  stock-issue,  on  the 
ground  that  the  creation  of  a  preference  in  divi- 
dends reduces  the  value  of  the  common  shares.22 

Provisions  for  Preference. 

By  far  the  greater  number  of  these  forms  result 
from  the  agreement  contained  in  the  charter  or  by- 
laws, although  the  issue  may  be  authorized  by  the 
resolutions  of  stockholders,  and  in  the  absence  of 
other  records  the  terms  may  be  found  set  forth  in 
the  certificate  itself. 
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Sometimes  the  preference  takes  the  form  of  a 
right  to  exchange  the  stock  for  bonds  or  common 
shares,  in  addition  to  the  guarantee  of  fixed  re- 
turns. At  other  times,  in  rare  instances,  half 
shares  have  been  issued,  one  half  being  deferred  to 
the  remainder,  which  thereby  becomes  in  effect 
preferred  stock;  and  in  another  case  a  telephone 
company  agreed  that  the  dividends  upon  the  pre- 
ferred stock  should  consist  of  rights  to  send  mes- 
sages free  of  charge.  Many  strange  forms  of  prece- 
dence occur  in  connection  with  the  infinite  varieties 
which  preferred  stock  assumes;  and  some  of  these 
forms  appear  in  the  decisions. 

Where  the  control  is  deemed  vital,  and  the  organ- 
izers do  not  wish  to  endanger  the  power  of  the 
majority  at  the  corporate  meetings,  the  preferred 
stockholders  reserve  for  themselves  the  right  to 
elect  a  majority  of  the  board  of  directors;24  in 
other  cases  the  voting  power  is  expressly  withheld 
from  the  preferred  stock.25 

Certain  forms  of  preference  stock  include  special 
provisions,  viz:  (a)  when  a  dividend  of  a  certain 
percentage  has  been  paid  on  the  preferred  stock  and 
an  equal  dividend  upon  the  common  shares,  the  re- 
maining income  is  divided  equally  between  both 
classes ;  or  ( 6 )  when  a  dividend  of  specified  amount 
has  been  paid  on  the  preferred  stock,  the  remaining 
profits  are  divided  between  the  two  classes,  either 
by  paying  an  equal  share  to  each  class  of  stock- 
holders, or  by  distributing  the  remaining  surplus 
on  a  pro  rat  a  basis. 

Not  all  of  these  stipulations  are  in  favor  of  the 
preferred  stockholder;  thus,  the  company  may  re- 
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serve  the  right  to  retire  all  the  preference  stock  at 
a  stated  price  and  time,  or  to  exchange  it  for  other 
^orms  °^  ^ne  securities  of  the  company.  An  agree- 
serve  Rights  ment  to  guarantee  dividends  without  regard  to 
earnings  is  permissible  during  the  construction 
period;  but  if  continued  beyond  such  period  the 
contract  will  not  be  enforced  by  the  courts.26 

Special  Forms  of  Priority. 

By  permission  of  the  legislature,  corporations 
may  create  special  forms  of  preferred  stock,  each 
•\rith  differing  requirements  and  privileges.  To 
illustrate :  The  securities  of  the  Erie  Railroad  are 
said  to  include  preferred  stocks  in  so  many  special 
forms  as  to  constitute,  when  taken  together,  a  study 
in  corporate  finance. 

Rights  Pertaining  to  Preferred  Stock. 

But  whatever  the  wording  of  the  certificates,  or 
whatever  the  underlying  agreement  between  the 
parties,  neither  the  terms  of  the  contract  nor  the 
partiality  of  the  management  will  be  permitted  to 
grant  to  one  member  advantages  over  others  of  the 
&ame  class,  either  in  the  amount  of  dividends,  or 
the  date  when  such  income  is  paid.  The  preferred 
stockholder  is  entitled  to  insist  upon  the  dividends 
the  company  agreed  to  pay  when  the  money  was 
obtained,27  and  can  therefore  assert  his  rights  in 
the  familiar  forms  which  pertain  to  the  ownership 
of  the  common  shares. 

Prefen  k  does  not  carry  with  it  a  prefer- 

ence over  the  creditors  of  the  corporation.  The 
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owner  of  preferred  shares  is  in  all  respects  a  mem-  Creditors 


ber  of  the  corporation,  and  as  such  —  unless    re-         i 

Rights 

stricted  by  statute  or  special  agreement  made  by 
the  officers  of  the  corporation  at  the  time  of  issue  — 
is  entitled  to  vote  at  the  election  of  officers  of  the 
company  and  to  have  a  voice  in  the  management  of 
the  corporation. 

Dividends  on  Preferred  Stock. 

The  source  from  which  the  dividends  are  declared 
consists  of  the  net  earnings.  These,  in  turn,  have 
been  declared  to  be,  in  the  case  of  a  railroad,  "the 
gross  receipts,  less  the  expenses  of  operating  the 
road  to  earn  such  receipts."28 

The  reasonableness  of  the  charges,  and  the  neces- 
sity for  deducting  those  items  prior  to  meeting  the 
dividends  on   the  preferred  stock,   are  questions  Source  of 
which  have  frequently  been  decided  through  suits  Dividends 
in  equity.     It  is  well  established,  however,   that 
while  preferred  shares  confer  prior  rights,  this  is 
not  equivalent  to  a  guarantee,  but  the  preferred 
stockholder  must  accept  "the  chances  of  the  enter- 
prise in  which  he  has  embarked."29 

The  owner  is  entitled  to  insist  upon  considerate 
treatment  on  the  part  of  the  management,  and  an 
English  court  has  held  that  since  dividends  are  de- 
pendent upon  the  earnings  of  each  particular  year, 
it  is  unfair  to  deprive  the  preferred  stock  of  all  re-  Cumulative 
turns  in  order  to  complete  extensive  repairs  within 
one  annual  period.30  In  America  a  different  rule 
permits  the  directors  to  exercise  a  reasonable  dis- 
cretion in  the  matter  of  diverting  income  into  im- 
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provements.  The  preferred  stockholder  must  ac- 
cept the  result  of  the  best  judgment  of  the  board. 
A  court  of  equity  will  intervene  only  in  cases  where 
the  management  does  not  show  clearly  that  the 
improvement  benefits  the  property.31 

Unless  it  is  otherwise  expressly  agreed,  the  gen- 
eral rule  requires  that  dividends  on  preferred  stock 
rrhich  fall  in  arrears  shall  be  paid  when  the  treas- 
ury is  able  to  meet  those  charges,  but  without  in- 
terest. Accordingly,  all  preferred  stock  is  cumu- 
lative, unless  the  contrary  appears  in  the  contract, 
or  unless  provision  is  made  by  statute  to  govern  the 
matter.32 

Right  of  Preferred  Stockholders  on  Dissolution. 

It  is  generally  supposed,  on  the  part  of  business 
men,  and  not  infrequently  by  members  of  the  bar, 
that  preferred  stock  will  receive  first  money,  the 
balance  to  be  divided  among  the  holders  of  common 
stock,  but  in  reality  the  insertion  of  a  covenant  in 
the  agreement  itself  is  the  only  sure  method  to 
insure  such  a  division.  The  rule  as  to  accumula- 
tion does  not  extend  to  the  application  of  funds  or 
Distributed  ether  property  of  the  corporation  at  the  time  of  the 
winding  up  of  the  affairs  of  the  corporate  body; 
unless  otherwise  specified  in  the  agreement,  the 
proceeds  will  be  divided  ratably  among  all  the 
members,  the  common  stock  sharing  equally  with 
the  preferred.33 

Remedies  Available. 

The  subject  of  remedies  available  to  the  owners 
Of  preferred  stock  is  particularly  important. 
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At  this  point  the  interests  of  the  two  classes  of 
slock,  namely,  the  common  and  preferred,  will  be 
found  to  diverge,  in  certain  particulars,  and  knowl- 
edge of  the  remedies  available  for  the  protection 
of  the  rights  of  the  preferred  becomes  of  particular 
importance  to  investors  in  those  shares. 

Situations  arise  when  no  dividend  has  been 
earned  upon  the  common  stock,  and  where  the  di- 
rectors, in  their  discretion,  have  the  power  to  im- 
prove the  property  by  diverting  from  owners  of 
preferred  shares  the  fund  that  otherwise  would  be 
used  to  pay  dividends. 

An  abuse  can  be  shown  only  where  the  board  of 
directors  yield  to  the  pressure  of  the  control,  and 
particularly  of  the  holders  of  the  common  shares, 
and  employ  this  power  in  a  selfish  effort  to 
secure  some  benefit  for  the  holders  of  the  common 
stock  from  income  that  should  belong  exclusively 
to  the  owners  of  preferred  shares. 
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Diverging  Interests. 

The  interests  of  the  two  classes  of  stock,  namely, 
the  preferred  and  common,  are  so  far  separated  as 
at  times  to  become  antagonistic;  and  occasions  of 
this  description  call  for  active  measures  on  the 
part  of  the  preferred  stockholder  to  insure  the 
recognition  and  protection  of  his  right  to  an  income 
from  the  common  venture. 

In  these  cases,  the  distinction  between  the  powers 
of  the  law  courts  and  the  relief  conferred  by  courts 
of  equity  is  especially  apparent. 
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Enforcement  of  Dividend  Rights. 

When  a  dividend  has  been  declared,  but  is  left 
unpaid  for  more  than  a  reasonable  time;  any  stock- 
holder may  bring  an  action  at  law  to  recover  his 
share  of  the  dividend,  which,  by  the  act  of  the  board 
of  directors,  has  become  his  personal  property.  An 
action  at  law  will  also  lie  where  junior  issues  of 
stock  have  received  a  preference  in  dividends.84 

However,  these  rights  in  law  are  confined  within 
narrow  limits.  In  fact,  few  instances  will  be  found 
where  the  preferred  stockholder  is  warranted  in 
basing  his  hope  for  relief  upon  his  strictly  legal 
rights. 

Courts  of  equity,  on  the  contrary,  where  wrongs 
of  this  description  are  shown,  will  enjoin  the  pay- 
ment of  a  dividend  upon  the  common  stock  until 
the  just  claims  of  the  preferred  stockholders  have 
been  fully  met.85 

In  ordinary  cases,  the  actual  determination  of 
the  time  within  which  the  dividend  shall  be  paid, 
or  the  amount  of  profits  which  the  owner  of  stock, 
pieferred  or  common,  shall  receive,  will  be  left  to 
the  discretion  of  the  directors;  but  occasions  may 
arise  in  which  the  interference  of  the  courts  will  be 
required  to  accomplish  an  equitable  division  of  the 
profits. 

In  brief,  stockholders,  either  common  or  pre- 
ferred, may  apply  for  relief  in  even-  instance  win-re 
their  rights  are  impaired,  and  when  the  exercise 
of  their  own  powers  will  not  suffice  to  rectify  the 
wrong. 
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Duties  of  Directors. 

Directors  are  the  mind  and  soul  of  the  corpora- 
tion. They  are  the  trustees  of  its  property  and  the 
guides  of  its  affairs. 

It  is  in  this  connection,  namely,  by  decreeing  that 
the  directors  in  their  capacity  as  trustees  for  every 
interest  and  for  every  stockholder,  must  be  held  to 
a  strict  account  in  the  management  of  the  affairs 
of  the  company,  that  courts  of  equity  regulate  the 
powers  of  the  majority  and  protect  the  minority. 

If  the  stockholder  wishes  to  retain  his  independ- 
ence and  to  deal  as  an  individual  with  the  corpora- 
tion, he  should  decline  the  appointment  when 
nominated  for  the  office  of  director;  for  acceptance 
will  amount  to  an  implied  agreement  to  conform  to 
the  rules  that  prevent  the  director  from  having  in- 
terests adverse  to  the  company. 

While  no  power  exists  to  compel  any  stockholder 
to  accept  the  position  of  director,  that  office  when 
it  is  once  entered  upon  carries  with  it  obligations 
as  well  as  privileges.  This  fact  should  be  clearly 
understood  in  advance  by  candidates  for  the  office. 
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Director  a  Trustee. 

Much  discussion  has  taken  place  as  to  whether 
the  director  is  in  fact  a  trustee ;  but  it  is  now  well 
Director       established  that  his  position  is  one  of  this  con- 
fidential nature,  and  that  he  is  chargeable  with 
corresponding  duties  toward  the  company.1 

These  duties  are  very  general,  and  comprise 
everything  connected  with  the  management  of  the 
corporation's  affairs,  as  well  as  with  the  protection 
of  its  interests. 

Directors  appoint  agents  for  the  company,  and 
in  many  states  the  executive  offices  are  filled  by 
vote  of  the  directors  instead  of  by  the  stockholders 
direct. 

At  directors'  meetings  contracts  are  made  and 

other  routines  of  business  are  transacted.     Every 

person  who  deals  with  a  corporation  is  presumed 

to  know  the  limitations  placed  upon  the  power  of 

Business  of  the  board  of  directors  by  the  charter  or  by-laws, 

Corporation  an(j  ajso  tlie  ]\m[^8  of  the  powers  of  the  officers  or 

Transacted  .         ,  .     . 

by  Board  °*  any  a8ent  t*16  company  may  appoint ;  hence  it  is 
wise  for  those  who  have  business  with  the  corpora- 
tion to  inspect  the  corporate  papers  and  learn  the 
extent  of  the  powers  thereby  conferred. 

Duration  of  Office. 

The  election  of  directors  is  among  the  inherent 
powers  of  stockholders. 

Directors  may  hold  office  beyond  their  original 
term  and  until  the  election  of  their  successors. 
This  course  is  legal  and  may  be  continued  indefi- 
nitely. 
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The  business  and  property  of  the  corporation 
must  be  cared  for;  and  since  the  directors  are 
regarded  in  law  as  its  trustees,  no  lapse  of  time  is 
sufficient  to  cause  a  vacancy  while  duties  remain 
to  be  performed. 

Faithful  Service  Required. 

Directors  are  not  insurers  of  the  fidelity  of  the 
agents  they  appoint,  nor  can  they  be  held  responsi- 
ble for  losses  that  flow  from  the  acts  of  agents ;  but 
for  their  own  neglect  of  duty  they  are  liable.2  Any 
form  of  management  by  which  the  director  becomes 
interested  adversely  to  the  corporation  in  contracts 
which  are  made  with  it,  is  an  abuse  which  the 
courts  will  not  sanction.3  Such  contracts,  as  we 
shall  see  later,  are  not  in  themselves  void ;  but  they 
will  be  declared  void  by  the  courts,  if  attacked  by 
the  corporation  or  some  one  in  its  behalf,  and  the 
profit  obtained  by  the  director  will  be  turned  into 
the  treasury  of  the  corporation,  on  the  theory  that 
he  was  acting  as  its  trustee. 

Lord  Elden  declared  this  rule  of  equity  to  be 
founded  upon  the  duty  of  the  courts  to  protect  the 
weaker  from  the  stronger,  it  being  always  pre- 
sumed in  court  proceedings  that  the  trustee  has 
greater  knowledge  of  the  facts  and  circumstances 
which  govern  the  situation,  and  that  the  trusting 
person  is  the  weaker  party  because  in  comparison 
with  the  trustee  he  is  ignorant  in  those  matters.4 

Limitation  of  Rule. 

These  rules,  if  applied  without  any  allowance  for 
special  cases,  would  render  the  lot  of  a  director  too 
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Latitude 


hard,  and  prevent  desirable  persons  from  accepting 
office.  Accordingly,  since  the  director  is  often 
called  upon  to  institute  new  lines  of  business  in 

Conduct 

Permit         which  agents  must  be  employed  and  risks  taken,  it 
Reasonable   jg  a  well  recognized  principle  that  he  is  not  liable 
for  mistakes  of  judgment,  but  only  for  gross  in- 
attention, neglect  or  acts  of  fraud  in  which  he  is 
himself  concerned.6 

Thus,  a  stockholder  will  not  be  successful  in 
charging  a  director  with  misconduct  in  withhold- 
ing dividends  for  the  purpose  of  accumulating  a 
very  large  surplus  in  the  company's  treasury,  un- 
less bad  faith  is  shown;6  and  circumstances  may 
arise  where  it  is  best  for  the  company  to  make  a 
contract  with  a  director,  as  an  individual,  instead 
of  with  a  third  party.  If  the  transaction  is  carried 
on  openly  and  in  good  faith,  it  will  be  sustained  by 
the  courts,  after  inquiry  into  all  the  facts.7 

Enough  has  been  stated  to  show  the  general  duty 
which  a  director  owes  to  his  company.  This  is  not 
a  trust  in  the  full  legal  sense;  rather  is  it  a  con- 
fidence reposed  in  his  wisdom,  and  it  implies  a 
v;atchfulness  on  his  part  over  the  company's  affairs. 
Where  he  is  wanting  in  these  qualities,  the  courts 
will  scrutinize  his  conduct,  and  will  insist  upon 
fair  dealing. 


Procedure 

for 

Meetings 


Meetings  of  Directors. 

The  same  rules  which  govern  stockholders'  meet- 
ings  apply  to  meetings  of  directors  and  the  time 
and  place  where  they  are  held.8  These  details  are 
fixed  by  the  by-laws.  Where  all  the  directors  are 
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present  and  consent,  a  legal  meeting  may  be  held 
without  notice.9 

Koutine  business  can  be  transacted  at  a  meeting 
of  directors  held  under  a  general  notice ;  but  where 
special  or  unusual  matters  are  to  be  considered,  it 
is  necessary  that  the  subjects  should  be  specified  in 
the  notice.10 

While  it  is  rightly  considered  the  safer  practice 
to  arrange  all  corporate  meetings  so  that  they  will 
occur  within  the  confines  of  the  home  state,  in  ac- 
cordance with  the  principles  that  the  corporation 
can  exercise  its  powers  in  other  states  only  through 
agents,  in  some  quarters  there  is  a  tendency  to 
broaden  this  ruling.  Mortgages  created  by  the 
directors  at  meetings  held  in  another  state  have 
been  declared  legal.11 

Where  the  legality  of  securities,  or  some  other 
important  question  is  involved,  this  element  of  un- 
certainty should  be  avoided;  but  where  it  is  im- 
perative that  the  matter  shall  be  passed  upon  and 
action  taken  beyond  the  home  jurisdiction,  the  ob- 
jection may  be  remedied  by  ratification  at  a  subse- 
quent stockholders'  meeting  held  within  the  parent 
state.12 

When  every  member  of  the  board  of  directors  is 
present  and  participates  in  the  proceedings  without 
objection,  such  action  is  binding,  and  all  irregu- 
larities are  cured.13  This  procedure  presents  a  con- 
venient method  for  ratifying  and  confirming 
actions  of  previous  meetings  where  only  a  quorum 
was  in  attendance,  and  where  the  regularity  of 
some  measure  is  in  doubt. 


Home 

State 

as 

Affecting 

Official 

Acts 


Tending 
to 

Rule 
Broaden 


Ratifica- 
tion 


78  Rights  of  Minority  Stockholders. 

Directors  Represent  Corporation. 

stockhoid-        Directors,  when   in  session,  represent  the  cor- 
ers  Not        porate  body.    They  alone  can  decide  what  contracts 

Authorized      ,     ..   ,  ,    .    .       ,  _  ,, 

to  interfere  s'ia"  "e  entered  into  by  the  company.  Even  the 
stockholders  have  no  right  to  interfere.14 

They  possess  no  binding  power  as  individuals. 
All  their  acts  must  be  performed  while  in  session. 
The  law  clearly  intends  that  the  company  shall 
have  the  benefit  of  a  full  and  free  discussion  of 
every  question,  and  that  each  in  its  turn  shall 
receive  careful  consideration  prior  to  the  board's 
decision,  which  is  final. 

Notwithstanding  this  latitude,   there  are  fixed 

limits  to  the  powers  of  the  directors.    Thus,  while 

the  directors  may  make  a  general  assignment  for 

>nosf  the  benefit  of  creditors,  when  the  company,  in  their 

Board          opinion,  is  in  a  failing  condition,15  vet  they  have 

no  right  to  change  the  amount  of  the  capital  stock,18 

nor  are  they  empowered  to  enter  into  contracts  that 

alter  the  general  purpose  of  the  corporation.17 

In  cases  where  the  situation  calls  for  action  by 
the  stockholders,  it  is  the  duty  of  the  directors  to 
send  out  the  necessary  notice,  and  the  courts  will 
require  this  to  be  done.18 

Resignations. 

The  directors  may  resign  at  any  time  by  notice 
given  either  orally  or  in  writing,  and  if  no  liability 
in  the  corporation  has  been  incurred  by  reason  of 
iicgligfnce  or  any  fraudulent  act,  the  relation 
erases  at  once. 

But  if  misconduct  in  office  is  shown,  equity  will 
require  that  the  trusteeship  shall  continue  until 
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the   injurious   acts   have   been   undone   and   full  Liabihty 
amends  have  been  made,  to  the  end  that  the  cor-  . 

Wrongful 

poration  may  be  placed  as  nearly  as  possible  in  the  Act 
position  it  would  have  occupied  if  faithful  services  Continues 
had  been  performed. 

In  those  states  where  the  director  is  required  to 
own  qualifying  shares  of  the  capital  stock,  the  sale 
of  his  shares  is  a  disqualifying  act  which  is  held  to 
amount  to  a  resignation,19  but  this  does  not  relieve 
him  of  responsibility  for  previous  illegal  acts. 

Rules  of  Trusteeship  Applied. 

While  the  director  continues  the  relationship 
with  the  company,  however,  he  is  held  to  a  strict 
account  and  must  deal  with  the  affairs  of  the  cor- 
poration according  to  the  rules  which  govern  other 
classes  of  trusteeship. 

Directors  are  held  to  a  strict  measure  of  care, 
duty,  fidelity  and  disability.  Honest  and  faithful 
administration  of  corporate  affairs  and  the  fidelity 
of  the  trustee  to  his  trust  are  what  the  laws  aim 
at.20 

Even  a  formal  release  by  the  board  of  directors 
will  not  remove  the  liability  of  a  director  who  has 
committed  wrongful  acts  while  in  office,  and  there- 
by has  wasted  the  funds  of  the  corporation.21 

Any  management  by  which  directors  become  in- 
terested adversely  to  the  corporation,  in  contracts 

,          .,,     ,,  ,  ,.  Restitution 

made  with  them,  or  become  parties  to  any  trans-  Required 
actions  to  which  the  corporation  is  also  a  party, 
may  be  canceled  at  the  election  of  the  corporation 
or  of  the  party  whose  rights  are  sacrificed.22 
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Instances  of  the  enforcement  of  these  rules  occur 
frequently  in  the  reported  cases. 

Where  the  interested  director  has  by  his  deciding 
vote  carried  the  resolution  in  his  own  favor,  the 
contract  is  not  binding  upon  the  corporation,  even 
though  the  director  acted  in  good  faith.23 

Under  similar  circumstances  where  the  resolu- 

Adverse       tion  received  the  affirmative  vote  of  one  of  two 

rt       disqualified  directors,  and  certain  notes  in  which 

Director  "*  ^ot'1  were  interested  were  thereby  renewed,  it  was 

decided  that  a  lawful  majority  was  not  obtained 

and  that  the  resolution  could  not  be  sustained  as 

to  the  disqualified  director  who  did  not  vote.24 

The  rule  illustrated  by  these  cases  requires  that 
a  disinterested  majority  shall  vote  upon  every  reso- 
lution in  which  a  contract  is  involved;  otherwise, 
the  resolution  may  be  canceled  and  set  aside. 

Benefits  of  Efficient  Control. 

The  duties  of  a  director  have  been  indicated  in 
the  preceding  pages.  Where  he  honorably  performs 
his  duties,  the  director  is  entitled  to  be  looked  upon 
with  esteem,  for  no  company  can  successfully  carry 
out  the  purposes  for  which  it  was  created  without 
supervision  of  its  business  by  a  governing  board. 
While  self-interest  may  lead  directors  to  give  care- 
ful attention  to  the  corporation's  affairs  because 
they  possess  a  substantial  interest  as  stockholders, 
still  it  should  be  remembered  that  those  duties 
secure  protection  and  prosperity  for  others  as  well 
as  the  advancement  of  the  individual  interests  of 
the  directors  themselves. 
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CHAPTER  VI. 

[NUMBERS  IN  TEXT  REFER  TO  AUTHORITIES  AT  END  OF  CHAPTER.] 

Stockholder's  Defenses. 

In  addition  to  the  matters  a  minority  share- 
owner  may  undertake  affirmatively  for  the  protec- 
tion of  his  individual  rights  or  in  the  interest  of  the 
entire  corporate  body,  there  exists  a  class  of  de- 
fensive acts  that  lie  within  his  province,  when  the 
management  is  ignorant  of  the  true  state  of  affairs, 
or  is  negligently  or  fraudulently  conducting  the 
business.  This  line  of  procedure  is  known  as 
Stockholder's  Defenses,  and  the  questions  arc  those 
that  may  be  raised  by  minority  stockholders  when 
they  are  called  upon  to  defend  themselves  against 
the  results  of  corporate  mismanagement,  or  of 
fraudulent  use  of  the  powers  of  control. 

Acts  Invalidating  Subscription. 

Thus,  subscribers  to  stock  may  set  up  the  defense 
that  there  is  no  corporate  body  duly  constituted  in 
conformity  with  the  statute,  or  that  the  law  itself 
is  unconstitutional;  and  if  successful  in  proving 
the  necessary  facts,  he  will  be  freed  from  his  sub- 
scription.1 

Again,  where  the  corporation  has  been  duly  or- 
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ganized  and  qualified  to  do  business,  but  the  par- 
ticular  issue  of  shares  of  capital  stock  is  wholly 
unauthorized,  the  subscriber  may  show  the  true  Regularly 
condition,  and  protect  himself  and  the  corporation 
from  all  liability  for  the  illegal  stock  issue.2 

An  allegation  of  changes  in  the  corporate  pur- 
poses or  the  charter  may  also  be  interposed  to  in- 
validate the  acts  sought  to  be  enforced.  Any  sub- 
substantial  change  in  the  plan  submitted  to  the 
subscriber  through  the  prospectus  will  furnish  a 
valid  ground  for  rescinding  the  contract  to  pur- 
chase shares  of  the  capital  stock. 

Thus,  a  corporation  with  $35,000  of  capital  stock 
is  not  identical  with  a  proposed  company  with 
$30,000  capital,  and  in  the  absence  of  knowledge 
and  consent  such  increase  releases  a  subscriber 
from  an  agreement  to  purchase  shares.3 

Every  charter  contains  a  contract  with  the  sub-  . 

J  Charter 

scriber  on  the  part  of  the  company,  that  the  ends  constitutes 
sought  to  be  accomplished  are  truthfully  stated,  Contract 
and  that  the  company  will  abide  by  the  terms  of 
that  instrument. 

Material  changes  are  vital,  and  unless  performed 
in  strict  accordance  with  the  statute,  or  ratified, 
the  stockholder  is  released  from  his  contract  when 
a  corporation  enters  upon  a  course  different  from 
that  originally  contemplated  by  the  parties  to  the 
agreement.4 

Defense  Concerns  Minority. 

These  alterations  in  the  original  purpose  are 
naturally  the  result  of  a  change  in  the  plans  of  the 
majority,  and  accordingly  the  members  associated 
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with  the  minority  interests  are  most  often  the  per- 
sons compelled  to  interpose  these  defenses.  The 
main  distinction  and  the  turning  point  in  each  case 
consists  in  whether  the  departure  from  the  terms 
of  the  charter  is  a  deviation  that  is  material  in 
law. 

The  minority  stockholder  who  finds  that  his 
position  is  seriously  altered  to  his  disadvantage 
may  with  confidence  present  his  defense  to  a  court 
of  equity  and  ask  to  be  relieved  from  burdens  due 
to  the  illegal  or  oppressive  acts  of  others. 

Thus,  a  party  who  has  subscribed  to  the  capital 
stock  of  a  railroad  corporation,  will  not  be  bound 
to  take  the  shares  if  the  original  road  is  divided 
into  three  roads,  with  no  unity  of  interest.5 

Other  phases  of  the  right  of  the  minority  stock- 
holder to  defend  his  rights,  are  when  the  enter- 
prise has  been  allowed  to  lapse,  through  the  aban- 
donment of  every  effort  to  secure  subscriptions  to 
the  capital  stock  during  a  long  period  of  years;' 
or  when  fraudulent  representations  were  made 
which  induced  the  stockholder  to  become  a  member 
of  the  corporation.7 

Fraudulent  Representations. 

An  instance  in  point  is  where  a  person  of  prop- 
erty, but  who  could  not  read,  was  informed  that 
by  the  terms  of  the  articles  of  incorporation  no 
subscriber  was  liable  until  $20,000  had  been  sub- 
scribed; and  this  statement  was  false.8  In  this 
case  the  contract  was  set  aside  and  the  subscriber 
released  from  all  obligation  to  become  a  member 
<  f  the  corporation  and  to  purchase  shares. 
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Where  the  managers  of  the  subscription  who 
£re  the  majority  in  control  of  the  enterprise  per- 
suade persons  to  become  members  of  the  corpora- 
tion by  misleading  statements  contained  in  a  pros- 
pectus and  in  a  report  upon  the  condition  of  the 
company,  a  court  of  equity  will  release  a  stock- 
holder from  any  obligation  to  pay  for  stock  sub- 
scribed for  under  these  circumstances.9 

To  avail  himself  of  this  right,  the  stockholder 
must  repudiate  the  contract  promptly,  after  dis- 
covery of  the  deceit.10 


Fraud 
Vitiates 
Subscrip- 
tion 
Contract 


Corpora- 
tion Must 
Comply 
With 
Terms 


Conditional  Subscriptions. 

Sometimes  the  subscription  is  made  conditional 
upon  the  performance  of  certain  particulars  on  the 
part  of  the  incorporators,11  or  that  certain  things 
shall  be  done  within  a  specified  time,  or  to  a  given 
-amount.12  In  every  contract  of  this  description, 
the  subscriber  is  released  unless  the  conditions  are 
complied  with  on  the  part  of  the  corporation.13 

Secret  Agreements. 

The  board  of  directors  have  no  right  by  secret 
compact  or  otherwise  to  release  those  who  stand 
in  friendly  relations  from  obligations  to  pay  for  Favoritism 
shares   of  capital   stock.14     Such   secret   arrange-  is  Tinged 
ments  are  tinged  writh  fraud,15  and  unless  rescinded  Wlth 

Fraud 

will  release  the  remaining  subscribers;  otherwise 
there  would  exist  a  state  of  preference  which  would 
leave  all  the  risk  of  the  enterprise  to  be  borne  by 
those  who  wrere  not  in  the  favored  class. 
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Other  Individual   Defenses. 

Other  defenses  which  the  minority  shareholder 
may  interpose  consist  in  showing  to  the  court  that 
the  burden  of  the  corporate  debt  has  been  increased 
without  the  consent  of  the  stockholders,16  or  that 
the  entire  capital  stock  has  not  been  issued.  Un- 
less there  is  some  provision  in  the  statutes,  articles 
of  incorporation,  or  the  subscription-contract  to 
the  contrary,  the  stockholder  has  consented  to 
assume  the  duties  of  membership  in  the  corporation 
only  upon  condition  that  the  full  issue  of  stock  is 
subscribed.17  It  is  an  abuse  of  control  to  proceed 
with  the  enterprise  until  the  issue  has  been  com- 
pletely financed,  and  an  actual  waiver  by  the  sub- 
scriber must  be  shown  to  bind  him  as  a  consenting 
party.18 

This  is  the  general  rule,  and  it  appears  to  be  in 
accordance  with  the  equitable  principle  that  a  con- 
tract must  be  completed  before  it  becomes  binding 
ijpon  the  parties. 

Still,  there  arc  decisions  that  adopt  the  contrary 
\iew,19  and  each  contract  of  subscription  must  be 
construed  in  accordance  with  the  rulings  that  pre- 
vail in  the  jurisdiction  where  it  was  executed. 

The  defenses  specified  above  are  for  the  most  part 
personal  to  the  individual  subscriber  or  stock- 
bolder,  and  concern  him  only  as  a  member  of  the 
class  of  investors  who  have  in  some  one  or  more 
of  numerous  ways  been  imposed  upon  or  defrauded 
by  the  management,  at  the  time  when  the  associa- 
tion was  being  formed,  or  during  the  later  slai:*-  »f 
complete  incorporation.  The  main  purpose  they 
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serve  is  to  protect  the  subscriber  or  stockholder 
from  fraudulent  schemes  and  the  demands  of  cred- 
itors based  upon  obligations  to  which  he  has  not 
consented,  and  resulting  in  claims  he  is  under  no 
moral  obligation  to  pay. 

Fraudulent  Neglect  to  Defend. 
There  is  another  and  broader  field  where  the  , 

Minority 

stockholder  may  act  as  the  protector  of  the  entire 


rights  and  property  of  the  corporation,  and  this  op-  Protect 
portunity  occurs  when  the  management,  through  Corporate 
neglect,  collusion  or  fraud  has  failed  to  interpose 
a  valid  defense  in  an  action  against  the  corporation. 

This  is  in  exact  accord  with  the  instances  where 
it  has  already  been  shown  that  courts  will  permit 
the  injured  stockholder  to  institute  proceedings, 
making  the  corporation  a  party,  to  the  end  that  the 
negligent  or  guilty  act  may  be  prevented,  and  the 
corporation,  and  through  it  the  stockholders,  may 
secure  redress.  In  the  one  class  it  is  the  sins  of 
emission  as  in  the  other  it  is  those  of  commission 
which  must  be  dealt  with  and  overcome  by  powers 
of  equity. 

When  an  action  is  brought  against  a  corporation, 
the  fact  that  in  law  it  is  an  independent  being  re- 
quires that  it  shall  interpose  its  defense  through 
the  officers  who  exist  for  the  purpose;  provided,  of 
course,  the  company  possesses  a  valid  defense. 

The  loss  resulting  from  the  law-suit  will,  first  of  Right  is 
all,  fall  upon  the  property  of  the  corporation,  and  Based  on 
accordingly   the   protection   of   its   assets   should  Negj1ect  cr 
proceed  through  the  customary  official  channels.        Fraud 
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Courts 

Recognize 

and 

Enforce 

This  Rule 

to  Defend 

Minority 


Minority  May  Interpose  Defense. 

But  where,  in  such  a  case,  the  corporation 
neglects  to  proceed  diligently  and  in  good  faith, 
any  stockholder  is  privileged  to  take  this  step  in 
behalf  of  the  company,  after  reasonable  efforts  to 
prevail  upon  the  officers  to  perform  their  duty  have 
failed.20 

Individual  stockholders  may  file  a  defense  in  a 
suit  to  foreclose  a  mortgage  upon  the  property  of 
a  railroad  corporation,  where  the  transaction  dis- 
closes indications  of  the  existence  of  fraud  on  the 
part  of  the  directors  and  the  interests  of  the  stock- 
holders are  endangered  by  those  acts.21 


Rule  in  Federal  Courts. 

The  practice  in  the  United  States  courts  provides 
a  remedy  as  effective,  though  differing  somewhat 
in  the  method  of  obtaining  relief.  Where  the  di- 
rectors of  a  bank  refused  to  take  proper  measures 
to  resist  the  collection  of  a  tax  which  they  them- 
Affinnative  selves  believed  was  imposed  upon  them  in  violation 
of  their  chartered  rights,  this  refusal  amounted  in 
law  to  a  breach  of  trust.  When  these  facts  were 
presented  to  the  Federal  Court  it  permitted  a  stock- 
holder to  file  a  bill  in  chancery  asking  for  such 
protection  and  relief  as  the  rase  might  require.22 

The  means  of  relief  thus  afforded  very  closely 
resembles  the  action  brought  l>y  the  minority  stock- 
holder to  restrain  oppression,  fraud  or  illegal  acts 
of  any  description;  indeed,  the  same  underlying 
principles  are  involved  in  equal  derive  \\liether 
the  individual  stockholder  prosecutes  or  defends  in 
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behalf  of  his  corporation,  since  all  have  one  general 
purpose  in  view — the  assistance  and  protection  of 
the  corporation. 

In  Conclusion. 

Attacks  upon  the  rights  of  minority  stockholders 
are  less  numerous  and  flagrant  than  occurred  in    protection 
former  times;  but  abuses  still  exist.     Equity  re-    of 
mains  the  only  refuge  of  the  small  investor,  and    a  Province 
when  oppressed  by  the  power  of  a  predatory  con-    of  Equity 
trol,  he  will   find  his  surest  protection   through 
asserting  his  rights  in  a  court  of  equity. 
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IN   CHANCERY   OF  NEW  JERSEY. 


BETWEEN 

CALVIN  O.  GEER  and  the  C.  H. 
VENNER  COMPANY, 


AMALGAMATED  COPPER  COMPANY, 
Defendant, 


On  Bill,  &c. 

Complainants, 

Supplemental  Bill. 
AND 


To  THE  HONORABLE,  THE  CHANCELLOR  OF  THE  STATE  OF  NEW  JERSEY. 

| 

Humbly  complaining,  your  orators  Calvin  O.  Geer,  of  East  Orange,  in 
the  said  State,  and  the  C.  H.  Venner  Company,  a  Body  Corporate  of  the 
State  of  New  Jersey,  in  behalf  of  themselves  and  of  all  other  stockholders 
of  the  Amalgamated  Copper  Company  who  are  in  the  same  situation  and 
who  shall  come  in  and  contribute  to  the  expense  of  this  suit,  respectfully 
show : 

I.  That  on  the  Twenty-fifth  day  of  April,  A.  D.  Nineteen  hundred  and 
one,  your  orator  Calvin  O.  Geer  exhibited  his  original  Bill  of  Complaint  in 
this  Honorable  Court  against  the  Amalgamated  Copper  Company,  the  defen- 
dant hereinafter  named  as  a  defendant,  thereby  stating 

That  he  was  the  owner  and  holder  of  one  hundred  and  four  shares  of 

N 
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the  capital  stock  of  said  Company;  that  the  Amalgamated  Copper  Company 
was  a  body  corporate  of  New  Jersey  and  incorporated  April  27,  1899,  under 
an  act  entitled  "An  act -concerning  corporations,"  approved  April  7,  1875,  and 
the  several  supplemetns  thereof. 

That  the  total  authorized  capital  stock  of  said  Company  as  expressed  in 
its  certificate  of  incorporation  was  seventy-five  million  dollars,  divided  into 
seven  hundred  and  fifty  thousand  shares  of  one  hundred  dollars  each,  and 
that  it  had  not  been  increased  or  diminished  since;  that  the  location  of  its 
principal  office  was  243  Washington  Street,  Jersey  City;  that  the  New  Jersey 
Corporation  Agency  was  the  agent  therein;  that  the  ob.'ects  for  which  the 
Company  wa3  formed  was  specially  set  forth  in  its  certificate  of  incorpora- 
tion, a  certified  copy  of  which  was  thereto  annexed. 

That  the  Boston  &  Montana  Consolidated  Copper  and  Silver  Mining 
Company  was  a  body  corporate  of  Montana. 

That  the  Butte  &  Boston  Consolidated  Mining  Company  was  a  body 
corporate  of  New  York. 

That  your  orator,  Geer,  was  not  a  stockholder  in  either  of  said  com- 
panies ;  that  it  had  within  a  few  days  come  to  his  knowledge  that  it  was 
contemplated  and  intended  on  the  part  of  the  Directors  of  the  Amalgamated 
Copper  Company  to  take  over  upon  terms  detrimental  to  the  interest  of  the 
stockholders  of  said  company  the  capital  stock  and  properties  of  the  said 
Boston  &  Montana  Company  and  Butte  &  Boston  Company. 

That  this  knowledge  was  derived  from  the  issuance  and  publication  of 
Certain  notices  or  circular  letters  to  the  stockholders  of  said  two  last-named 
companies  respectively,  copies  of  which  were  annexed  to  said  bill  as  schedules. 
That  as  appeared  by  said  notice  to  the  stockholders  of  the  Boston  & 
Montana  Company  it  was  proposed  to  absorb  or  take  over  the  said  Company 
by  the  said  Amalgamated  Copper  Company  by  the  method  of  exchange  of 
stock  of  said  Amalgamated  Copper  Company  for  the  stock  of  said  Boston 
&  Montana  Company,  or  by  the  payment  by  said  Amalgamated  Copper  Com- 
pany of  three  hundred  and  seventy-five  dollars  in  cash  per  share  for  the  stock 
of  the  said  Boston  &  Montana  Company. 

And,  as  appears  by  the  said  notice  to  the  stockholders  of  said  Butte  & 
Boston  Company,  it  was  proposed  to  absorb  or  take  over  that  Company  and 
its  property  by  the  said  Amalgamated  Copper  Company  by  exchange  of  the 
stock  of  said  Amalgamated  Copper  Company  for  the  stock  of  said  Butte  & 
Boston  Company,  or  by  the  payment  by  said  Amalgamated  Copper  Company 
of  ninety-two  dollars  a.id  fifty  cents  in  cash  per  share  for  the  stock  of  said 
Butte  &  Boston  Company. 

And  it  was  also,  among  other  things,  in  said  bill  set  forth  that  the  present 
authorized  capital  stock  of  said  Boston  &  Montana  Company  is  150,000  shares 
of  the  par  value  "*  twenty-five  dollars  per  share,  making  a  total  capitaliza- 
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tion  of  $3,750,000,  the  whole  of  which  said  stock  has  been  issued;  and  that 
the  present  authorized  capital  stock  of  said  Butte  &  Boston  Company  is 
200,000  shares  of  the  par  value  of  ten  dollars  per  share,  making  a  total 
capitalization  for  that  Company  of  $2,000,000,  the  whole  of  which  has  been 
issued. 

That  by  a  printed  and  published  report  of  the  said  Boston  &  Montana 
Company,  dated  December  31,  1900,  it  appears  that  its  total  balance  of  assets 
on  that  date  was  the  sum  of  $5,665,872.91,  and  that  its  outstanding  bonded 
debt  then  was  $600,000. 

That  the  said  Boston  &  Montana  Company  is  involved  in  numerous  and 
heavy  litigations  in  the  State  of  Montana,  which  said  litigations  are  specifically 
referred  to  in  said  bill. 

That  in  such  litigations,  or  some  of  them,  several  of  the  mining  properties 
which  had  been  operated  by  said  Company  are  not  now  operated  by  it  because 
of  injunctions  prohibiting  the  operation  of  said  mines,  and  that  consequently 
such  revenue  or  income  as  was  produced  by  said  mines,  the  operation  of 
which  has  been  so  enjoined,  is  now  cut  off  from  the  said  Company. 

And  that  the  acquisition  or  purchase  of  said  stock  of  said  Boston  & 
Montana  Company  at  the  said  rate  or  price  of  three  hundred  and  seventy-five 
dollars  per  share  will  involve  the  expenditure  of  $56,250,000,  and  that  this 
expenditure,  or  any  approximate  expenditure  of  the  funds,  or  exchange  of 
property  or  stock  of  said  Amalgamated  Copper  Company  for  the  acquisition 
of  the  stock  of  said  Boston  &  Montana  Company  would  be  excessive  and 
would  be  an  unconscionable  expenditure,  without  any  approximate  value  to 
be  received  therefor  and  be  unwarranted  by  any  reasonable  care  or  conserva- 
tion of  the  rights  or  interest  of  the  stockholders  of  the  said  Copper  Company 
and  would  be  in  actal  fraud  thereof,  and  especially  so  as  to  those  stockholders 
who  are  not  stockholders  of  said  Boston  &  Montana  Company. 

That  as  to  the  Butte  &  Boston  Company  it  owned  or  claimed  to  own 
property  in  Montana,  the  extent  of  which  was  not  known  to  the  complainant ; 
that  it  passed  through  the  hands  of  a  receiver;  that  its  properties  were  sold 
by  the  Receiver  and  bid  in  by  the  reorganization  committee  for  one  million 
dollars,  and  that  its  capital  was  then  reduced  to  two  million,  and  that  no 
addition  to  its  holding  has  since  been  made;  that  it  never  paid  any  dividend 
until  December,  1900;  that  its  property  or  the  alleged  title  or  rights  thereto 
are  largely  in  litigation,  and  that  it  is  involved  in  numerous  and  heavy  law 
suits  which  threaten  the  tenor  of  its  property ;  and  that  it  was  under  a  heavy 
bonded  indebtedness,  amounting  as  nearly  as  the  complainant  could  state 
upon  information  and  belief,  to  the  sum  of  at  least  one  million  dollars. 

And  that  the  acquisition  or  purchase  of  the  stock  of  said  Butte  &  Boston 
Company  at  said  rate  of  ninety-two  dollars  and  fifty  cents  per  share  would 
involve  the  expenditure  of  $18,500,000;  and  that  this  expenditure  or  any 
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similar  or  approximate  expenditure  of  the  funds  or  exchange  of  property  or 
stock  of  the  Amalgamated  Copper  Company  for  the  acquisition  of  the  stock 
of  said  Butte  &  Boston  Company  would  be  grossly  excessive,  and  would  be 
an  unconscionable  expenditure,  without  any  approximate  value  to  be  received 
therefor  and  be  unwarranted  by  any  reasonable  care  or  conservation  of  the 
rights  or  interest  of  the  stockholders  of  the  said  Amalgamated  Copper  Com- 
pany, and  would  be  in  actual  fraud  thereof,  and  especially  so  as  to  those 
stockholders  who  are  not  stockholders  of  said  Butte  &  Boston  Company. 

And  that  the  acquisition  of  the  stock  of  said  two  foreign  companies  would 
inevitably  involve  said  Amalgamated  Copper  Company  in  all  of  the  uncertain, 
desperate  and  costly  litigations  in  which  the  said  two  companies  are  now 
involved. 

And  said  original  bill  also  specifically  sets  forth  the  powers  or  some  of 
them  conferred  upon  the  Directors  of  said  Amalgamated  Copper  Company, 
and  their  Executive  Committee,  in  and  by  its  certificate  of  incorporation,  a 
copy  of  which  certificate  of  incorporation  was  thereto  annexed. 

And  also  sets  forth  that  said  Board  of  Directors  or  the  Executive  Com- 
mittee thereof,  are  in  such  absolute  control  of  all  of  its  affairs  and  business 
that  the  stockholders  thereof  are  deprived  of  all  voice  in  the  conduct  of  said 
affairs  and  business,  except  only  as  to  such  matters  as  they  are  protected  in 
by  statute  and  by  the  protective  aid  and  assistance  of  the  courts. 

And  said  bill  also  sets  forth,  upon  information  and  belief,  that  many,  if 
not  all  of  the  directors  of  the  said  Amalgamated  Copper  Company  are  largely 
_ personally  interested  as  stockholders  of  the  said  Boston  &  Montana  Company 
and  as  stockholders  of  said  Butte  &  Boston  Company ;  and  that  Henry  H. 
Rogers,  William  G.  Rockefeller  and  Albert  G.  Burrage,  three  of  the  Directors 
of  said  Amalgamated  Copper  Company,  are  also  Directors  of  said  Butte  & 
Boston  Company ;  and  that  the  disposition  of  the  stock  of  said  two  companies 
at  or  upon  such  terms  as  are  indicated  by  the  aforesaid  circulars,  copies  of 
which  are  annexed  to  said  bill,  would  be  most  highly  advantageous  to  all 
holders  of  stock  of  said  two  respective  companies,  but  greatly  disadvantageous 
to  the  stockholders  of  said  Amalgamted  Copper  Company,  except  such  as  are 
also  stockholders  of  said  two  other  companies  or  either  of  them. 

And  charging  that  the  proposed  disposition  of  the  stock  of  said  Boston  & 
Montana  Company  and  Butte  &  Boston  Company  to  said  Amalgamated  Copper 
Company  upon  either  of  the  basis  indicated  by  said  circular  notice  is  in  pur- 
suance of  a  scheme  to  unload  upon  said  Amalgamated  Copper  Company  and 
have  it  accept  and  pay  for  the  stock  of  said  two  other  companies  at  exorbitant 
and  excessive  figures,  established  and  fixed  in  fraud  of  the  stockholders  of 
the  Amalgamated  Copper  Company ;  and  this  without  submission  of  the 
project  to  the  stockholders  of  said  Amalgamated  Copper  Company  and  taking 
advantage  of  the  presumed  protection  of  the  unusual  clause  contained  in  the 
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incorporation  certificate  of  said  Amalgamated  Copper  Company,  delegating  or 
assuming  to  delegate  to  the  Directors,  or  to  the  Executive  Committee,  the 
full  power  and  authority  which  are  expressed  in  said  certificate  and  which, 
according  to  their  phraseology,  pretend  to  give  to  said  Board  or  Committee 
the  power  to  act  in  the  matter  without  assent  or  vote  of  the  stockholders. 

That  the  stock  was  widely  scattered ;  that  the  notice  given  was  short ;  that 
the  complainant  feared  that  the  deal  would  be  carried  out  without  proper 
opportunity  for  the  stockholders  to  act  upon  it;  and  that  it  would  require 
$74,750,000  to  pay  for  the  stock  of  the  said  two  companies,  and  that  this 
amount  was  within  $250,000  of  the  entire  capital  of  the  Amalgamated  Copper 
Company,  and  would  require  that  amount  to  be  raised  in  cash  or  by  the  issue 
of  stock,  thereby  depreciating  the  value  of  the  present  holders. 

And  that  he  feared  that  the  Directors  or  Executive  Committee  would 
forthwith  hypothecate  or  create  liens  upon  all  of  its  present  holdings  of  prop- 
erty to  raise  the  money  needed  and  thereafter  increase  the  capital  stock  ID 
the  detriment  of  the  stockholders ;  and  that  the  accomplishment  of  that  scheme 
would  be  contrary  to  equity  and  good  conscience,  and  to  use  a  corporate 
property  beyond  the  scope  of  the  corporate  power  of  the  Company. 

He  prayed  an  injunction  against  the  Amalgamated  Copper  Company,  its 
Directors  and  officers,  from  purchasing  or  taking  over  any  of  the  stock  of  the 
said  Boston  &  Montana  Company  and  Butte  &  Boston  Company  under  the 
terms  of  said  published  notice,  or  any  terms  in  excess  of  their  actual  true 
value,  and  without  submission  to  the  stockholders,  and  from  hypothecating, 
purchasing,  mortgaging  or  creating  any  lien  upon  the  assets  of  the  Company 
or  any  indebtedness  or  obligation  thereon,  and  from  issuing  new  or  additional 
capital  stock  for  the  purpose  of  procuring  money  therefor,  and  otherwise  and 
in  such  manner  and  to  such  extent  as  the  exigencies  of  the  case  might  require, 
and  for  other  and  further  relief,  and  for  an  injunction  pcndcntc  lite  and 
process  of  subpoena. 

And  thereupon  and  under  date  of  April  25,  1901,  an  order  to  show  cause 
was  made  in  said  cause,  returnable  on  the  sixth  day  of  May,  1901,  why  an 
injunction  should  not  issue  as  prayed  in  the  bill  of  complaint  and  interim 
stay  in  accordance  with  the  prayer  of  said  bill. 

And  that  afterwards,  and  on  or  about  the  third  day  of  May,  nineteen 
hundred  and  one,  your  orator,  The  C.  H.  Venner  Company,  presented  its 
petition  alleging  that  it  was  the  owner  and  holder  of  one  hundred  shares  of 
the  capital  stock  of  the  Amalgamated  Copper  Company,  the  said  defendant ; 
that  the  above-entitled  suit  was  l.\  its  terms  as  set  forth  in  the  bill  of  com- 
plaint brought  in  behalf  of  the  complainant  and  all  other  stockholders  of  the 
Amalgamated  Copper  Company  who  are  in  the  same  situation  and  who  should 
come  in  and  contribute  to  the  expenses  of  the  suit ;  that  the  bill  was  filed  for 
the  purpose  of  restraining  the  Amalgamated  Copper  Company,  its  officers, 
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directors  and  agents,  from  purchasing  or  contracting  for,  by  way  of  exchange 
or  for  cash,  or  contracting  to  purchase  or  ta«ce  any  of  the  stock  of  the  Boston 
&  Montana  Consolidated  Copper  and  Silver  Mining  Company,  or  of  the  Butte 
&  Boston  Consolidated  Mining  Company,  therein  mentioned,  upon  or  under 
certain  published  notices  therein  set  forth,  copies  of  which  were  annexed  to 
said  bill  of  complaint  and  to  their  petition,  and  that  it  was  in  the  same  situa- 
tion with  regard  to  the  subject  matter  of  said  suit,  and  willing  to  contribute 
to  the  expense  thereof,  and  prayed  that  it  might  be  admitted  as  a^complainant 
therein. 

Upon  which,  and  on  the  fourth  day  of  said  May  last'  mentioned,  the  said 
C.  H.  Venner  Company  was,  by  order  of  the  Chancellor,  admitted  as  a  party 
complainant  in  said  suit. 

And  afterwards  the  defendants  named  in  said  bill  filed  their  answer,  and 
such  proceedings  were  had  in  said  cause  that  by  an  order  made  in  the  cause 
on  the  twentieth  day  of  May,  nineteen  hundred  and  one,  the  said  order  to 
show  cause  was  dismissed ;  to  which  said  bill  of  complaint  and  all  proceedings 
thereon  had,  now  on  file  in  the  Office  of  the  Clerk  of  this  Court,  your  orators 
for  greater  certainty  beg  leave  to  refer. 

2.  Your  orators  further  show  that  since  the  filing  of  said  original  bill  of 
complaint,  and  the  admission  of  said  complainant,  The  C.  H.  Venner  Company, 
the  situation  of  the  matters  therein  set  forth  has  changed:  in  that,  by  their 
notice  dated  at  Boston,  May  27th,  1901,  Messrs.  Kidder,  Peabody  &  Company, 
the  bankers  mentioned  in  the  bill  of  complaint,  have  issued  to  the  stockholders 
of  the  Butte  &  Boston  Consolidated  Mining  Company,  a  Notice,  in  the  words 
and  figures  following,  to  wit : 

[Notice   from   Bankers   to   Stockholders.] 

And  also  under  the  same  date  issued  another  notice  to  the  stockholders 
of  the  Boston  &  Montana  Consolidated  Mining  Company,  in  the  words,  and 
figures,  to  wit : 

[Notice   from  Bankers  to   Stockholders.] 

By  which  it  will  be  perceived  that  the  said  bankers  have  now  made  an 
offer  to  the  Amalgamated  Copper  Company,  which,  if  accepted,  will  enable 
them  to  deliver  to  the  stockholders  of  the  Butte  &  Boston  Consolidated  Mining- 
Company  one  share  of  Amalgamated  Copper  Company  stock  for  each  share  of 
Butte  &  Boston  Consolidated  Mining  Company  stock  owned  by  such  stock- 
holder; and  that  the  directors  of  the  said  Amalgamated  Copper  Company 
have  called  a  stockholders'  meeting  for  the  sixth  of  June,  nineteen  hundred 
and  one,  to  pass  upon  said  offer,  and  if  accepted,  to  authorize  the  issue  of 
the  necessary  stock  for  the  purpose,  and  that  the  intention  of  the  parties  is, 
in  case  said  stockholders'  meeting  should  act  favorably  upon  their  proposition, 
to  instantly  close  the  matter  and  consummate  the  deal ;  and  further  that  all 
of  the  large  stockholders  of  said  company  who  have  been  consulted  by  them 
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have  consented  to  the  exchange  upon  the  oasis  of  one  share  of  the  capital 
stock  of  Amalgamated  Copper  Company,  of  the  par  value  of  one  hundred 
dollars,  for  one  share  of  the  stock  of  the  Butte  &  Boston  Consolidated  Mining 
Company,  the  par  value  of  which  is  ten  dollars :  And  that  further,  that  in 
case  they  were  not  willing  to  accept  of  the  transfer  on  the  basis  of  share  for 
share  of  stock,  that  then  they  would  pay  to  the  stockholders  of  the  Butte  & 
Boston  Consolidated  Mining  Company  the  sum  of  ninety-two  dollars  and  fifty 
cents  in  cash  per  share  for  their  stock,  provided  the  exchange  of  stock  with 
the  Amalgamated  Copper  Company  was  effected  in  accordance  with  the  offer 
of  that  company,  thereby  fixing  the  value,  in  their  offer,  of  the  stock  of  the 
Butte  &  Boston  Consolidated  Mining  Company,  at  ninety-two  dollars  and  fifty 
cents  per  share.  And  that  the  same  facts  are  true  with  reference  to  their 
offer  to  the  stockholders  of  the  Boston  &  Montana  Consolidated  Copper  and 
Silver  Mining  Company,  with  the  exception  that  the  proposition  there  is  to 
exchange  four  shares  of  Amalgamated  Copper  Company's  stock  of  the  par 
value  of  one  hundred  dollars  each,  for  one  share  of  the  Boston  &  Montana 
Consolidated  Copper  and  Silver  Mining  Company's  stock,  of  the  par  value  of 
twenty-five  dollars ;  and  that  the  cash  price  fixed  for  that  stock  was  three 
hundred  and  seventy-five  dollars  per  share,  but  also  in  that  case  conditioned 
upon  the  contract  for  an  exchange  of  stock  by  the  Amalgamated  Copper 
•Company,  being  ratified. 

3.  And  your  orator  further  shows  that  afterward,  and  under  date  of 
May  twenty-second,  nineteen  hundred  and  one,  the  said  defendant  Amal- 
gamated Copper  Company,  sent  out  a  notice  to  its  stockholders,  entitled,  in  the 
name  of  the  Company,  and  signed  by  William  G.  Rockefeller,  its  Secretary, 
In  the  words  and  figures  following,  to  wit : 

AMALGAMATED  COPPER  COMPANY. 
NOTICE  OF  SPECIAL  MEETING  OF  STOCKHOLDERS. 

Notice  is  hereby  given  that  a  special  meeting  of  the  stockholders  of  the 
Amalgamated  Copper  Company  will  be  held  at  the  Company's  office,  No.  243 
Washington  Street,  Jersey  City,  New  Jersey,  on  the  sixth  day  of  June,  1901, 
at  ten  o'clock  in  the  forenoon,  to  take  action  upon  the  following  resolutions 
passed  by  the  Board  of  Directors  at  a  meeting  duly  held  at  the  office  of  the 
Company  in  the  City  of  New  York,  May  21,  1901 : 

"Resoh'cd,  that  it  is  advisable  that  the  Capital  Stock  of  this  Company  be 
increased  from  $75,000,000  to  $155.000,000. 

"Resolved,  that  a  meeting  of  the  stockholders  of  the  Company  be  and  the 
same  is  hereby  called,  to  be  held  at  the  Company's  office,  in  the  City  of  Jersey 
City,  New  Jersey,  on  the  sixth  day  of  June,  1901,  at  ten  o'clock  in  the  fore- 
noon, to  take  cation  on  the  above  resolution. 
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"Resolved,  that  there  be  submitted  to  the  said  meeting  of  the  stockholders 
the  question  of  the  advisability  of  acquiring  the  stocks  of  the  Boston  &  Mon- 
tana Consolidated  Copper  and  Silver  Mining  Company  and  of  the  Butte  & 
Boston  Consolidated  Mining  Company,  either  for  cash  or  by  issuing  therefor 
full-paid  stock  of  this  Company. 

"Resolved,  that  the  stockholders  be  notified  that  there  will  be  submitted 
at  such  meeting  the  report  of  a  Special  Committee  appointed  by  the  Board  to 
consider  the  terms  of  the  acquisition  of  said  stocks,  together  with  such  recom- 
mendation, if  any,  as  the  Board  may  make  with  respect  thereto." 

May  22,  1901. 

WILLIAM  G.  ROCKEFELLER,  Secretary. 


From  which  it  will  be  perceived  that  the  Company,  at  its  meeting  on  the 
sixth  of  June  instant,  proposes  to  do  two  things,  one  to  increase  the  Capital 
Stock  of  the  Amalgamated  Copper  Company  from  seventy-five  millions  to  one 
hundred  and  fifty-five  millions,  and  that  the  Directors  have  already  passed  a 
resolution  to  that  effect,  and  the  other  that  there  will  be  submitted  to  the 
meeting  of  stockholders  the  question  of  the  advisability  of  acquiring  the  stocks 
of  the  Boston  &  Montana  Consolidated  Copper  and  Silver  Mining  Company 
and  of  the  Butte  &  Boston  Consolidated  Mining  Company,  either  for  cash,  or 
by  issuing  therefor  full  paid  stock  of  the  Amalgamated  Company. 

4.  And  your  orators  further  show  that  at  the  prices  named  in  the  two 
notices  of  Messrs.  Kidder,  Peabody  &  Company,  to  the  stockholders  of  the 
Boston  &  Montana  Consolidated  Copper  and  Silver  Mining  Company  and  the 
Butte  and  Boston  Consolidated  Mining  Company,  the  sum  to  be  paid  in  stock, 
if  the  transaction  be  stock,  is  exactly  eighty  million,  the  amount  named  as  the 
proposed  increase  of  stock,  and  further  that  by  the  terms  of  the  cash  offer 
made  by  the  bankers  it  is  to  be  effective  only  in  case  the  Amalgamated  Copper 
Company  consent  to  the  transaction  on  the  stock  basis ;  and  your  orators 
believe  and  here  charge,  that  the  intention  of  the  Directors  of  the  Amal- 
gamated Copper  Company  is  to  carry  the  transaction  out  upon  the  basis  of  a 
transfer  of  stock,  and  that  whether  the  bankers  aforesaid  purchase  the  stock 
at  the  prices  named  for  cash,  or  for  stock,  in  either  case  the  intention  is  to 
turn  in  the  stock  so  acquired  by  the  bankers,  to  the  Amalgamated  Copper 
Company,  on  the  basis  of  a  transfer  of  stock ;  and  as  your  orators  believe  and 
here  charge,  that  whatever  may  be  done  by  the  stockholders  at  their  meeting 
in  the  way  of  consummating  this  deal,  whether  for  stock  or  otherwise,  is  at 
present  at  least,  intended  to  be  upon  the  stock  basis  aforesaid. 

5.  And  your  orators  further  show  that  it  is  publicly  rumored,  and  your 
orators  believe  and  here  charge  it  to  be  a  fact,  that  of  the  stock  of  the  Butte 
&  Boston  Consolidated  Mining  Company,  at  least  one  hundred  and  seventy- 
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three  thousand  shares  are  owned  by  the  Directors  of  the  Amalgamated  Copper 
Company  and  their  close  associates,  namely,  H.  H.  Rogers,  and  William 
Rockefeller,  and  their  New  York  associates,  eighty  thousand  shares;  T.  W. 
Lawson,  thirty-three  thousand  shares;  A.  C.  Burrage,  twenty  thousand 
shares;  James  Phillips,  Jr.,  ten  thousand  shares;  J.  Edward  Addicks,  ten 
thousand  shares;  Brown,  Riley  &  Company,  twenty  thousand  shares — in  all 
one  hundred  and  seventy-three  thousand  out  of  the  two  hundred  thousand 
of  the  capital  stock  of  the  Butte  &  Boston  Consolidated  Mining  Company,  of 
whom,  as  appears  by  the  Annual  Report  of  the  Butte  &  Boston  Consolidated 
Mining  Company,  dated  the  fifteenth  day  of  January,  nineteen  hundred  and 
one,  Messrs.  Rockefeller,  Burrage  and  Phillips,  Jr.,  together  with  William  J. 
Riley,  whom  your  orators  believe  to  be  a  member  of  the  firm  of  Brown,  Riley 
&  Company,  appear  as  Directors  of  the  Butte  &  Boston  Consolidated  Mining 
Company. 

6.  And  your  orators  further  show  that  while  they  do  not  know,  and 
therefore  are  not  able  to  set  forth  the  holdings  of  the  Directors  and  Officers 
of  the  Amalgamated  Copper  Company  in  the  Boston  &  Montana  Consolidated 
Copper  and  Silver  Mining  Company,  yet  it  appears  by  the  circular  letter  of 
Messrs.  Kidder,  Peabody  &  Company  to  the  stockholders  of  the  last  named 
company,  bearing  date  the  twenty-sixth  of  April  last,  that  over  ninety  per 
cent  of  the  shares  of  that  company  had  been  deposited  with  them  under  the 
terms  of  their  Directors'  Circular  of  April  fifteenth,  a  copy  of  which  circular 
is  annexed  to  the  original  bill  of  complaint  herein,  and  inasmuch  as  it  is 
improbable  for  a  large  number  of  individual  stockholders,  widely  scattered, 
to  have  been  reached  by  Messrs  Kidder,  Peabody  &  Company's  circular  of 
April  fifteenth,  and  to  have  responded  by  that  time,  your  orators  charge  that 
the  gentleman  last  above  named,  and  those  closely  associated  with  tliem,  arc 
interested  salo  in  the  stock  of  that  company  to  a  large  extent. 

And  your  orators  further  charge  that  a  Resolution  of  the  Board  of  Direc- 
tors of  the  Amalgamated  Copper  Company  was  passed  at  a  meeting  of  that 
Board  on  the  twenty-first  day  of  May,  nineteen  hundrcdiand  one,  as  set  forth 
in  the  notice  above  mentioned. 

7.  Your  orators   further   show  that   under  the  same  date  as   the   said 
notice  of  said  meeting,  to  wit,  the  twenty -second  day  of  May,  nineteen  hun- 
dred and  one,  a  circular  was  sent  out  to  the  stockholders  of  the  Amalgamated 
Copper  Company  by  the  Directors,  under  the  signature  of  William  G.  Rocke- 
feller, their  Secretary,  calling  attention  to  the  notice  of  the  special  meeting  of 
stockholders  for  June  sixth,  therein  stated  to  be  enclosed,  and  enclosing  a 
proxy   for  their   signature  made  to  James   Stillman,   Robert    Bacon,   A.    R. 
Flower  and  James  Jordan,  stockholders  in  the  Amalgamated  Copper  Com- 
pany, and  urging  that  while  they  have  not  large  interests,  they  have  some 
interests,  and  they  are  selected  because  they  have  a  small  interest,  thereby 
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creating  a  reasonable  inference  that  there  was  no  Director  of  the  Amal- 
gamated Copper  Company  who  had  not  some  interest  as  a  stockholder  of  the 
Boston  &  Montana  Consolidated  Copper  and  Silver  Mining  Company  or  the 
Butte  &  Boston  Consolidated  Mining  Company. 

And  your  orators  further  show  that  in  the  same  enclosure  a  proxy  was 
sent  out  to  the  stockholders  of  the  Amalgamated  Copper  Company,  naming 
the  said  James  Stillman,  Robert  Bacon,  A.  R.  Flower  and  James  Jordan,  or 
any  of  them,  as  attorneys  to  vote  at  such  special  meeting  of  June  sixth,  which 
notice  was  sent  out  in  the  name  of  the  Amalgamated  Copper  Company, 
thereby  evincing  the  intention  on  the  part  of  the  Directors  of  the  Amal- 
gamated Copper  Company  to  carry  the  matter  in  the  name  of  the  Company 
itself,  and  to  give  an  official  character  to  the  proxy.  To  which  circular  letters 
and  proxy  your  orators  for  greater  certainty  beg  leave  to  refer;  and  copies 
thereof  are  hereto  annexed. 

8.  Your  orators   further  show  that  the   annual  meeting  of  the  Amal- 
gamated Copper  Company  took  place  in  Jersey  City  on  the  third  day  of  June 
instant,   and  your  orators   are  informed  and  believe  that  after  election   of 
Directors  said  annual  meeting  was  adjourned  to  the  seventh,  or  some  subse- 
quent day  of  June  instant,  andNthat  at  a  meeting  of  the  Directors  of  that 
Company  held  on  or  about  the  sixth  day  of  May  last,  a  notice  was  published 
that  the  Transfer  Books  of  the  Company  would  be  closed  until  the  fourth 
day  of  June  instant;  but  that  afterwards,  and  after  the  order  made  in  this 
case  on  the  twentieth  day  of  May  last,  and  at  the  time  of  the  calling  of  the 
meeting  of  June  sixth  above  mentioned  to  pass  upon  the  resolution  of  the 
Directors  as  to  the  increase  of  stock  and  the  ratification  of  the  agreement  of 
purchase,  a  new   notice   was   published  that  the  Transfer  Books   would  be 
closed  until  the  eighth  day  of  June  instant;  and  your  orators  charge  that 
the  object  of  this  change  was  to  prevent  the  transfer  of  stock  in  the  meantime, 
and  until  after  the  meeting  of  the  stockholders  had  been  held,  with  the  desire 
and  intention  to  prevent  any  holder  of  stock  not  transferred  from  transferring 
it  in  the  meantime  for  the  purpose  of  protecting  his  rights,  or  otherwise. 

9.  And  your  orators    furth&r   show  that  they  verily  believe  and   here 
charge  that  a  sufficient  majority  of  the  stock  of  the  Amalgamated  Copper 
Company  is  controlled  by  the  Directors  thereof,  and  those  closely  associated 
with  them  to  approve  at  their  stockholders'  meeting  not  only  of  the  resolution 
of  the  Board  of  Directors  to  increase  the  capital  stock  of  the  Amalgamated 
Copper  Company  to  one  hundred  and  fifty-five  millions  of  dollars,  as  stated 
in  their  notice,  which  is  an  increase  of  eighty  millions  of  dollars,  but  also  to 
approve  of  and  accept  the  offer  mentioned  in  the  notice  of  Messrs.  Kidder, 
Peabody  &  Company,  to  take  over  the  shares  of  the  Butte  &  Boston  Con- 
solidated Mining  Company  at  the  price  of  one  share  of  Amalgamated  Copper 
Company  to  one  share  of  Butte  &  Boston  Consolidated  Mining  Company,  and 
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to  take  over  the  shares  of  the  Boston  &  Montana  Consolidated  Copper  and 
Silver  Mining  Company  at  the  price  of  four  shares  of  Amalgamated  Copper 
Company  for  one  share  of  Boston  &  Montana  Consolidated  Copper  and  Silver 
Mining  Company. 

10.  And  your  orators  further  show,  as  stated  in  the  original  bill  filed  by 
your  orator  Calvin  O.  Geer,  and  in  the  petition  to  be  admitted  as  a  Com- 
plainant, filed  by  your  orator,  The  C.  H.  Venner  Company,  that  they  are  the 
holders  and  owners  of  stock  of  the  Amalgamated  Copper  Company  as  therein 
stated,  namely :  the  said  Calvin  O.  Geer,  one  hundred  and  four  shares,  and 
the  said  The  C.  H.  Venner  Company,  one  hundred  shares. 

n.  And  your  orators  further  show  that  they  are  advised  and  here 
charge  that  the  property  of  the  Butte  &  Boston  Consolidated  Mining  Company 
consists  of  the  following  items. 

[Description  of  Properties  in  detail.] 

And  they  are  advised  and  here  charge  that  the  values  of  these  properties 
do  not  exceed  the  following: 

[List  with  estimated  values  of  the  separate  Properties.] 

12.  And  your  orators  further  show  that  a  number  of  the  properties  above 
set  forth  as  alleged  in  the  original  bill,  are  closed  down  at  this  time,  and 
have  been  for  a  long  time,  by  reason  of  litigation. 

17.  And  your  orators  further  show  that  if  the  stockholders  of  the  Amal- 
gamated Copper  Company  have  the  power  to  change  the  proposition  to  a 
cash  basis,  and  should  decide  to  do  so,  that  still  that  Company  would  be 
paying  at  the  rate  of  upwards  of  sixteen  times  the  value  of  the  property, 
even  on  that  basis,  and  further,  that  the  cash  suggestion  demonstrates  that 
the  proposition  is  to  pay  in  stock  of  the  Butte  &  Boston  Consolidated  Mining 
Company  at  the  rate  of  one  hundred  dollars,  for  stock  conceded  by  the  pro- 
posed vendors  to  have  a  cash  value  of  only  ninety-two  dollars  and  fifty  cents 
($92.50). 

And  your  oratosr  charge  that  under  the  law,  the  proposition  to  purchase 
cither  for  cash  or  stock  the  stock  of  the  Butte  &  Boston  Consolidated  Mining 
Company,  at  prices  beyond  the  value  of  the  property,  even  if  authorized  by 
a  vote  of  a  majority  of  its  stockholders,  is  ultra  I'ircs  the  corporation,  and 
cannot  be  legalized  as  against  the  objection  of  any  stockholder. 

18.  And  your  orators  further  show  that  so  far  as  the  property  of  the 
Boston  &  Montana  Consolidated  Copper  and  Silver  Mining  Company  is  con- 
cerned, the  properties  of  that  Company,  together  with  their  values,  are  as 
follows : 

[Description  and  values  of  Properties  in  detail] 

25.  And  your  orators  further  show  that  under  the  plan  disclosed  in  the 
published  notice  of  May  twenty-seventh,  of  Messrs.  Kidder,  Peabody  &  Com 
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pany  to  the  stockholders  of  the  Boston  &  Montana  Consolidated  Copper  and 
Silver  Mining  Company  and  proposed  to  be  presented  for  ratification  to  the 
stockholders  of  the  Amalgamated  Copper  Company  at  its  meeting  on  June 
sixth  instant,  it  appears  that  the  price  at  which  the  property  of  the  Boston 
&  Montana  Consolidated  Copper  and  Silver  Mining  Company  is  to  be  taken 
over  is  at  the  rate  of  sixty  million  of  dollars,  or  at  nearly  three  times  it's 
actual  value,  or  if  the  stockholders  have  the  power  to  change  the  proposition 
of  the  Directors  and  to  take  the  same  at  a  cash  value  and  decide  to  do  so, 
then  at  the  prices  therein  named  of  three  hundred  and  seventy-five  dollars 
per  share,  't  is  at  a  price  of  fifty-six  million  two  hundred  and  fifty  thousand 
dollars,  or  in  excess  of  two  and  one-half  times  its  actual  value. 

26.  And  your  orators  are  advised  and  here  charge  that  a  transaction  of 
this  kind,  even  with  the  consent  of  a  majority  of  the  stockholders,  is  beyond 
the  power  of  the  corporation  as  against  the  objection  of  any  stockholder, 
and  your  orators  as  stockholders  object  to  the  consummation  of  this  deal  and 
charge  that  the  same  is  for  the  reasons  above  given  ultra  vires  the  corporation, 
and  in  fraud  of  their  rights  as  such  stockholders. 

27.  And  your  orators  further  show  that  it  is  plain  from  the  foregoing 
facts  that  the  intention  of  the  Directors  of  the  Amalgamated  Copper  Company 
is  to  unload  upon  the  Amalgamated  Copper  Company  their  holdings  in  the 
Butte  &  Boston  Consolidated  Mining  Company  and  the  Boston  &  Montana 
Consolidated   Copper  and   Silver  Mining   Company   at  a   greatly   exorbitant 
price,  and  by  the  purchase  to  extinguish  competition  between  the  three  cor- 
porations which  heretofore  have  been  competitors,  and  our  orators  are  advised 
and  here  charge  that  a  purchase  with  a  view  to  extinguishing  competition  is 
ultra  vires  the  corporation  and  against  public  policy  and  ought  to  be  decreed 
to  be  void. 

[The  Bill  here  pleads  a  section  of  the  Montana  Constitution  prohibiting 
trusts.] 

Wherefore  your  orators  charge  that  the  purchase  aforesaid  is  of  the 
utmost  danger  to  the  interests  of  your  orators  as  stockholders,  and  is  ultra 
vires  the  corporation,  contrary  to  public  policy,  and  contrary  to  the  constitu- 
tion and  statutes  of  Montana  as  aforesaid,  and  for  all  the  reasons  herein 
given  will  result  in  an  irreparable  injury  to  your  orators  and  the  other  stock- 
holders in  said  corporation. 

And  your  orators  respectfully  charge,  under  the  foregoing  facts,  that 
there  is  herein  set  forth  a  fraudulent  transaction  contemplated  by  the  Directors 
of  the  defendant  Company,  either  in  connection  with  other  parties  or  amongst 
themselves,  and  with  other  stockholder  of  the  corporation,  such  as  will  result 
in  serious  injury  to  the  corporation  and  to  the  interests  of  the  other  stock- 
holders, and  that  at  least  three  of  the  Directors  of  the  defendant  Company, 
Messrs.  H.  H.  Rogers,  William  G.  Rockefeller  and  Albert  C.  Burrage,  are 
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acting  for  their  own  interests  in  a  manner  detrimental  and  destructive  of  the 
corporation  and  of  the  rights  of  the  stockholders  other  than  themselves  and 
those  associated  with  them,  and  that  the  holders  of  a  large  majority  of  the 
stock  of  the  defendant  are,  on  the  sixth  day  of  June,  about  to  authorize  the 
issue  of  a  large  amount  of  additional  stock  of  the  defendant  company  for  the 
purpose  of  carrying  out  this  deal,  and  are  about  to  pursue  such  an  oppressive 
and  illegal  course  in  the  name  of  the  corporation  and  in  violation  of  the  rights 
of  your  orators  and  the  other  stockholders  dissenting  therefrom. 

28.  In  consideration  whereof  and  forasmuch  as  your  orators  are  without 
adequate  remedy  in  the  premises  at  and  by  the  strict  rules  of  the  common 
law,  and  can  only  obtain  relief  in  this  honorable  Court,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  to  the  end,  therefore,  that  the 
said  defendant,  the  Amalgamated  Copper  Company,  to  the  best  of  it's  knowl- 
edge, remembrance,  information  and  belief,  full,  true  and  perfect  answer 
make  to  all  and  singular  the  matters  aforesaid,  without  oath,  oath  being 
hereby  waived,  and  that  as  fully  and  particularly  as  if  the  same  were  here 
repeated  and  it  distinctly  interrogated  with  reference  thereto,  and  that  the 
said  Amalgamated  Copper  Company,  its  officers,  directors  and  agents  may 
be  restrained  and  enjoined  from  purchasing  or  taking  over,  either  for  stock 
of  the  Amalgamated  Copper  Company  or  for  cash,  the  stock  of  the  Butte  & 
Boston  Consolidated  Mining  Company  and  of  the  Boston  &  Montana  Con- 
solidated Copper  and  Silver  Mining  Company,  or  either  of  them,  or  any  of 
the  stock  of  either  of  said1  companies,  either  upon  the  terms  mentioned  in 
the  circular  letters  of  Messrs.  Kidder,  Peabody  &  Company  hereinbefore,  and 
in  the  original  bill  in  this  cause,  set  forth,  or  either  of  them,  or  at  any  other 
price,  in  excess  of  the  true  value  of  the  said  stocks,  and  from  purchasing  or 
taking  over  said  properties  at  all  at  any  price,  and  from  carrying  out  or  con- 
summating the  deal  proposed  in  the  circular  letters  of  the  said  Messrs. 
Kidder,  Peabody  &  Company,  suggested  in  the  resolution  of  the  Board  of 
Directors  of  the  Amalgamated  Copper  Company  of  May  twenty-second, 
nineteen  hundred  and  one,  and  from  adopting  any  resolution  at  the  meeting 
of  stockholders  of  the  Amalgamated  Copper  Company  to  be  held  on  the 
sixth  day  of  June,  nineteen  hundred  and  one,  or  any  adjourned  meeting  there- 
of, or  any  other  meeting,  ratifying  the  resolution  of  the  Directors  to  increase 
the  capital  stock,  or  taking  any  other  action  to  increase  the  capital  stock  from 
seventy-five  million  dollars  to  one  hundred  and  fifty-five  million  dollars,  or 
to  increase  it  to  any  other  sum,  for  the  purpose  of  purchasing  the  stocks  of 
the  Butte  &  Boston  Consolidated  Mining  Company  and  the  Boston  &  Mon- 
tana Consolidated  Copper  and  Silver  Mining  Company,  or  either  of  them,  or 
any  part  thereof,  and  from  approving  of  or  otherwise  acting  upon  the  resolu- 
tion of  the  Directors  of  the  Amalgamated  Copper  Company  passed  upon  the 
twenty-first  day  of  May  last,  mentioned  in  their  published  call  for  said  meet- 
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ing  of  stockholders,  and  from  purchasing  and  taking  over  said  stocks  or  either 
of  them  at  any  price,  and  that  the  whole  proposal  to  purchase  said  stocks 
and  each  of  them  and  any  part  thereof  be  decreed1  by  this  court  to  be  ultra 
vires  the  corporation,  contrary  to  public  policy  and  void,  and  that  the  said 
Amalgamated  Copper  Company,  its  officers,  directors  and  agent's  may  be 
further  and  otherwise  enjoined  in  such  manner  and  to  such  extent  as  the 
exigencies  of  the  case  may  require  and  as  may  be  agreeable  to  equity  and 
good  conscience,  and  for  such  other  and  further  relief  in  the  premises  as  the 
nature  of  the  case  may  require  and  as  may  be  agreeable  to  equity  and  good 
•conscience. 

May  it  please  your  Honor,  the  premises  considered,  to  grant  unto  your 
orators  not  only  the  State's  Writ  of  Injunction,  issuing  out  of  and  under  the 
seal  of  this  Honorable  Court,  to  be  directed  to  the  said  Amalgamated  Copper 
Company,  its  officers,  directors  and  agents,  restraining  them  and  each  of  them 
in  manner  aforesaid,  but  also  the  State's  Writ  of  Subpoena  issuing  out  of  and 
under  the  seal  of  this  Honorable  Court,  to  be  directed  t'o  the  said  Amal- 
gamated Copper  Company,  therein  and  thereby  commanding  it  to  appear 
before  your  Honor  in  this  Honorable  Court,  at  a  certain  day  and  under  a 
certain  penalty  therein  to  be  expressed,  then  and  there  to  answer  the  premises, 
and  to  stand  to,  abide  by  and  perform  such  order  and  decree  as  to  your  Honor 
shall  seem  meet  and  as  shall  be  agreeable  to  equity  and  good  conscience. 

And  your  orators  will  ever  pray,  &c. 


ISAAC  S.  TAYLOR, 
Solicitor  and  of  Counsel  with  Complainant,  Calvin  O.  Geer. 

McGEE  &  BECK, 
Sol's  for  and  of  Counsel  with  Complainant,  The  C.  H.  Venner  Company. 

RICHARD  S.   HARVEY, 

of  New  York  Counsel. 
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Ultra  Vires  Act      Suit  for  Equitable  Redress. 

IN  THE  DISTRICT  COURT  OF  THE  SECOND  JUDICIAL  DISTRICT 
OF  THE  STATE  OF  MONTANA. 

IN  AND  FOR  THE  COUNTY  OF  SlLVER  BOW. 


JAMES  FORRESTER  AND  JOHN  MACGINNIS, 

Plaintiffs, 

vs. 

BOSTON  &  MONTANA  CONSOLIDATED  COP- 
PER AND  SILVER  MINING  COMPANY,  a 
Montana  corporation;  BOSTON  &  MON- 
TANA CONSOLIDATED  COPPER  AND  SILVER 
MINING  COMPANY,  a  New  York  cor- 
poration ;  ALBERT  S.  BIGELOW,  LEONARD 
LEWISOHN,  CHARLES  VAN  BRUNT, 
WILLIAM  J.  LADD,  JOSEPH  S.  BIGELOW, 
JOSEPH  G.  RAY,  JOHN  KLEPETKO,  G.  H. 
II  YAMS,  JOHN  F.  FORBIS,  J.  H.  VIVIAN, 
and  JOHN  DOE  and  RICHARD  ROE, 
whose  true  names  are  unknown. 


Defendants. 


. 


COMPLAINT. 


Come  now  the  above  named  plaintiffs,  stockholders  in  the  Boston  & 
Montana  Consolidated  Copper  and  Silver  Mining  Company,  a  corporation  of 
Montana,  and  bring  this  action  in  their  own  behalf  as  such  stockholders,  and 
in  behalf  of  all  other  stockholders  of  said  corporation  who  may  wish  to  join 
with  them  herein,  and  for  cause  of  action  against  the  above  named  defen- 
dants allege: 
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1.  That  the  Boston  &  Montana  Consolidated  Copper  and  Silver  Mining 
Company,   hereafter   called   in   this   complaint   the   Montana   Company,   is   a 
corporation  organized  and  existing  under  the  laws  of  the  State  of  Montana, 
with  its  principal  office  and  place  of  business  at  Butte  City,  Montana,  and 
doinef  business  in  Silver  Bow  County,  in  said  State. 

2.  That  the  Boston  &  Montana  Consolidated  Copper  and  Silver  Mining 
Company,  of  New  York,  hereinafter  in  this  complaint  called  the  New  York 
Company,   is   a  corporation  organized  and   existing  under  the  laws   of  the 
State  of  New  York,  with  its  principal  office  and  place  of  business  in  the 
County,  City  and  State  of  New  York. 

3.  That  the  defendants,  Albert  S.  Bigelow,  Leonard  Lewisohn,  Charles 
Van  Brunt,   William  J.   Ladd,  Joseph   S.   Bigelow  and  Joseph  G.   Ray,  are 
stockholders  in  said  Montana  Company  and  Directors  therein,  and  constitute 
the  Board  of  Directors  of  said  Company,  and  that  said  Albert  S.  Bigelow  is 
the  President  of  said  Company. 

4.  That  the  defendants,  Frank  Klepetko,  G.  H.  Hyams,  John  F.  Forbis 
and  J.  H.  Vivian,  and  John  Doe  and  Richard  Roe,  whose  true  names  are 
unknown  to  plaintiffs,  are  stockholders  in  said  Montana  Company,  or  hold 
proxies  from  stockholders  therein,  authorizing  them  to  vote  certain  stock  in 
favor  of  a  certain  proposition  mentioned  in  Exhibit  A  hereto  attached,  at  a 
meeting  of  the  stockholders  of  said  Montana  Company,  to  be  held  on  the 
sixth  day  of  June,  eighteen  hundred  and  ninety-eight,  or  at  some  subsequent 
time. 

5.  That  said   defendant,   Boston  &  Montana   Consolidated   Copper   and 
Silver  Mining  Company,  of  Montana,  called  herein  the  Montana  Company, 
is  a  mining  corporation ;  that  the  same  was  organized  under  the  laws  of  the 
Territory  of  Montana  as  such  on  the  ...'.....  day  of  June,  eighteen  hundred 
and  eighty-seven,  for  the  purpose  of  carrying  on  mining,  milling  and  smelting 
ores,  within  the  Territory  and  State  of  Montana,  and  selling  ores  and  owning 
and  operating  mines  and  mining  claims  within  said  Territory  and  State,  and 
doing  such  other  business  as  was  incidental  or  necessary  to  enable  it  to  carry 
on  its  said  business  of  mining,  milling  and  smelting  ores  within  the  State  of 
Montana,  and  dealing  in  and  selling  ores. 

That  it  was  incorporated  for  the  purpose  of  carrying  on  said  business 
in  Montana,  for  a  term  of  twenty  (20)  years  from  the  date  of  its  incorpora- 
tion. 

That  the  capital  stock  of  said  Montana  Company  consists  of  one  hundred 
and  fifty  thousand  shares  of  the  par  value  of  twenty-five  dollars  per  share. 
That  said  defendant.  Montana  Company  has  ever  since  its  organization  and 
incorporation  been  engaged  in  carrying  on  the  business  for  which  it  was 
incorporated,  in  the  Territory  and  State  of  Montana,  and  has  acquired 
numerous  valuable  mining  properties,  rights  and  claims,  and  extensive  and 
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valuable  mining  franchises,  a  smelting  and  reduction  plant  in  the  State  of 
Montana,  and  is  possessed  of  large  and  valuable  assets  and  property,  all  of 
which  are  more  particularly  described  in  Exhibit  A  hereto  attached  and  made 
a  part  hereof. 

That  said  property,  rights,  franchises  and  assets  of  said  defendant  are 
of  the  value  of  about  thirty  million  dollars.  That  said  defendant  is  solvent 
and  has  been  for  a  long  time  carrying  on  its  business  with  great  profit  to 
itself  and  its  stockholders.  That  for  the  year  eighteen  hundred  and  ninety- 
seven  it  had  a  net  income  from  its  business  of  $3,016,436.98,  and  paid  during 
said  year  dividends  amounting  to  twelve  dollars  per  share  on  its  capital 
stock  to  the  stockholders  thereof,  said  dividends  amounting  in  the  aggregate 
to  the  sum  of  one  million  eight  hundred  thousand  dollars,  and  that  after 
paying  said  amount  and  dividends  it  had  a  large  surplus  in  its  treasury,  and 
that  it  should  still  have  a  large  amount  of  money  in  its  treasury.  That  in 
comparison  to  the  value  of  its  property  and  the  amount  of  its  net  profits  and 
income  it  is  but  little  indebted,  and  that  said  defendant  could  conduct  and 
carry  on  within  the  State  of  Montana  and  under  its  laws  its  said  business, 
and  derive  large  net  profits  therefrom,  and  pay  to  its  said  stockholders  large 
dividends  during  each  and  every  year  until  the  expiration  of  the  time  for 
which  it  was  incorporated. 

6.  That  the  plaintiffs  are  the  owners  and  holders  of  one  hundred  (100) 
shares  each  of  the  capital  stock  of  said  defendant  Montana  Company,  which 
shares  of  stock  are  entered  upon  the  books  of  said  Company  in  the  names  of 
said  plaintiffs.     That  the  plaintiff,  James  Forrester,  is  a  citizen  and  resident 
of  the  State  of  New  York,  and  that  the  plaintiff,  John  MacGinnis,  is  a  citizen 
and  resident  of  the  State  of  Montana. 

7.  That  the  rights,  privileges,  duties,  ooligations  and  liabilities  of  the 
New  York  Company  and  its  stockholders  are  different   from  those  of  the 
defendant  Montana  Company  and  its  stockholders,  and  that  the  laws  of  New 
York  impose  different  conditions  on  said  New  York  Company  and  its  stock- 
holders from  those  imposed  upon  the  Montana  Company  and  its  stockholders 
by  the  laws  of  Montana. 

8.  That  the  above  named  Directors  and  officers  of  the  Montana  Com- 
pany organized  or  caused  to  be  organized  the  defendant  New  York  Company 
for  the  purpose  of  transferring  or  having  transferred  to  it  all  of  the  proper- 

:  rivilegcs,  assets  and  franchises  of  the  Montana  Company,  of  which  they 
were  the  Directors,  in  exchange  for  the  capital  stock  of  the  New  York 
Company,  which  capital  stock  they  intended  to  exchange  share  for  share  with 
the  stockholders  of  the  Montana  Company  for  their  shares  of  stock  in  said 
Company. 

That  said  directors  did  on  the  day  of  April,  eighteen  hun- 
dred and  ninety-eight,  at  a  meeting  held  outside  of  the  State  of  Montana. 
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and  without  notice  to  the  stockholders  of  said  Montana  Company,  wrongfully 
and  unlawfully  and  without  right  or  authority,  and  without  the  consent  and 
against  the  wish  of  these  plaintiffs  and  other  stockholders  in  the  Montana 
Company,  cause  to  be  executed  in  the  name  of  the  Montana  Company  a  deed 
of  conveyance  to  the  New  York  Company,  conveying  unto  it  all  the  property, 
franchises,  rights  and  assets  of  the  said  Montana  Company,  which  property, 
franchises,  rights  and  assets  are  more  particularly  described  in  Exhibit  A 
heheto  attached,  and  caused  said  deed  of  conveyance  and  all  of  said  property 
to  be  delivered  to  the  said  New  York  Company,  and  accepted  therefor  the 
capital  stock  of  the  New  York  Company. 

That  the  said  New  York  Company  accepted  said  deed  and  took  posses- 
sion of  said  property  and  thereafter  caused  said  deed  to  be  filed  for  record 
and  recorded  in  the  office  of  the  County  Clerk  and  Recorder  of  Silver  Bow 
County,  Montana,  and  said  defendant  New  York  Company  now  claims  to 
be  the  owner  of  all  of  the  property,  rights,  franchises  and  assets  of  the 
Montana  Company  under  and  by  virtue  of  said  deed  of  conveyance;  and 
said  Directors  and  officers  of  the  Montana  Company  are  now  insisting  that 
the  plaintiffs  and  all  other  stockholders  of  the  Montana  Company  shall  ex- 
change their  stock  in  that  Company  for  shares  of  stock  in  the  New  York 
Company  and  become  stockholders  thereof,  against  which  these  plaintiffs 
protest  and  have  refused  and  do  refuse  to  assent  to  the  acts  of  said  Directors 
or  to  exchange  their  stock  for  stock  in  the  New  York  Company  or  become 
stockholders  therein,  and  have  made  their  protest  and  objection  against'  the 
same  and  made  their  demand  on  said  Montana  Company  and  its  directors, 
as  set  forth  in  a  written  notice  and  demand,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  B,  and  made  a  part  of  this  complaint,  by  delivering 
the  same  to  said  Company  at  its  office  in  Butte,  Montana. 

That  the  said  acts  of  the  defendants,  the  officers  and  Directors  of  the 
Montana  Company,  in  organizing  or  causing  to  be  organized  said  New  York 
Company,  and  in  causing  said  deed  of  conveyance  for  the  property  of  the 
Montana  Company  to  be  made  thereto  for  the  capital  stock  of  the  New  York 
Company,  and  in  receiving  said  capital  stock,  were  all  done  without  the  con- 
sent of  these  plaitniffs  or  that  of  all  of  the  stockholders  of  the  Montana 
Company  and  without  any  meeting  of  the  stockholders  of  the  Montana  Com- 
pany having  been  called  or  held  for  the  purpose  of  considering  or  authorizing 
said  acts  to  be  done  or  assenting  thereto,  and  that  said  acts  have  not  been 
assented  to  or  in  any  way  ratified  by  these  plaintiffs. 

10.  That  thereafter,  and  on  the  day  of  April,  eighteen 

hundred  and  ninety-eight,  said  defendant  Directors  of  the  Montana  Com- 
pany, through  the  defendant  A.  S.  Bigelow,  as  President  of  said  Company, 
notified  the  stockholders  of  said  Company,  or  some  of  them,  of  the  acts  of 
the  Directors  heretofore  alleged  and  theretofore  done,  by  mailing  to  the 
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stockholders  a  statement  of  what  had  been  done,  and  a  notice  of  stockholders' 
meeting,  which  statement  and  notice  is  in  the  words  and  figures  following, 
to  wit: 

BOSTON   &   MONTANA   CONSOLIDATED   COPPER  AND   SILVER 
MINING  COMPANY. 

BOSTON,  Mass.,  June  6,  1898. 

DEAR  SIR:  The  Directors  have  decided  after  long  deliberation  and  as  a 
result  of  the  agitation  of  the  question  by  our  counsel,  both  in  the  West  and 
East,  for  the  past  two  years,  that  it  is  important  to  place  the  Company  under 
the  laws  of  an  Eastern  State.  The  State  of  New  York  has  been  selected  as 
offering  the  most  favorable  inducements  in  which  to  locate.  A  corporation 
has  accordingly  been  organized  in  that  State  under  the  same  name,  with  the 
same  capital  stock,  and  in  all  respects  identical  with  that  of  the  present 
Company.  All  the  property  and  assets  have  been  transferred  to  the  New 
York  Company,  which  is  now  conducting  the  business  under  the  same  condi- 
tions as  heretofore.  The  stock  of  the  New  York  Company  is  now  held  by 
this  Company  and  will  be  exchanged  share  for  share  for  the  stock  of  this 
Company  as  soon  as  the  transaction  has  been  ratified  by  the  stockholders' 
meeting,  which  is  to  be  held  in  Montana  on  June  sixth,  eighteen  hundred  and 
ninety-eight.  In  the  mean  time  the  Directors  consider  it  important  that  the 
transfer  be  adopted  by  the  stockholders.  To  that  end  you  are  requested  to 
sign  the  accompanying  proxy  and  consent  at  your  very  earliest  convenience, 
so  that  the  transaction  may  be  properly  consummated. 

By  order  of  the  Directors: 

A.  S.  BIGELOW,  President. 

That  the  plaintiffs  have  declined  to  give  proxies  as  requested,  or  to 
assent  to  the  acts  done  by  the  Directors,  or  to  the  proposition  submitted  in 
said  notice,  and  do  now  protest  against  the  acts  of  said  Directors  and  against 
any  ratification  or  confirmation  thereof  by  the  stockholders  of  said  corpora- 
tion, and  bring  this  action  on  behalf  of  themselves  and  all  other  stockholders 
similarly  situated  or  who  may  wish  to  join  as  plaintiffs  herein,  and  for  the 
purpose  of  preventing  said  scheme  of  the  Directors  from  being  carried  into 
effect  or  being  ratified  by  a  vote  of  the  stockholders  or  any  stockholders  of 
the  Company,  and  to  prevent  the  adoption  by  the  stockholders  of  said  Com- 
pany of  said  deed  heretofore  mentioned,  and  for  the  purpose  of  having  said 
deed  to  the  New  York  Company  cancelled  and  set  aside,  and  the  propert>  of 
the  Montana  Company  placed  in  the  hands  of  a  receiver  of  this  court  and 
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sold  and  its  business  affairs  wound  up  and  the  proceeds  distributed  to  its 
creditors  and  stockholders,  or  for  such  other  relief  as  may  be  just  and 
equitable. 

And  plaintiffs  allege  that  the  statement  contained  in  said  notice  to  the 
effect  that  the  New  York  corporation  is  in  all  respects  identical  with  that  of 
the  Montana  Company,  and  that  said  New  Yrok  Company  is  now  conducting 
the  business  under  the  same  conditions  as  the  same  was  heretofore  con- 
ducted by  the  Montana  Company  is  not  true.  And  plaintiffs  further  allege 
that  the  New  York  Company  and  its  powers  and  duties,  and  the  rights  and 
liabilities  of  the  stockholders  therein,  are  essentially  different  from  those  of 
the  Montana  Company  and  its  stockholders.  That  the  purposes  for  which 
the  said  New  York  Company  has  been  formed,  as  stated  in  its  articles  of 
incorporation,  are  principally  as  follows : 

[Ex-tract  from  Articles  of  Incorporation.] 

12.  Plaintiffs  further  allege  that  the  defendants,  the  Directors  of  the 
Montana  Company,  have  wrongfully  and  unlawfully  conspired  together  to  do 
the  acts  and  things  hereinbefore  alleged,  and  have  in  the  execution  of  said 
conspiracy  done  all  of  said  acts  and  things  against  the  rights  of  these  plain- 
tiffs as  stockholders  in  the  Montana  Company  and  all  other  stockholders  of 
that  Company  who  have  not  assented  thereto  and  who  may  refuse  to  assent 
thereto,  and  that  said  Directors  have  called  a  meeting  of  the  stockholders 
of  said  Montana  Company,  to  be  held  at  Butte  City,  on  the  sixth  day  of 
June,  eighteen  hundred  and  ninety-eight,  or  at  any  adjourned  time  thereafter, 
for  the  purpose  of  procuring  their  unauthorized  and  wrongful  acts  aforesaid 
to  be  assented  to  and  adopted  by  the  stockholders  of  said  Company,  and  have 
caused  to  be  published  in  "The  Mining  and  Railway  Review,"  a  weekly  news- 
paper of  Butte  City,  Montana,  a  notice  calling  said  meeting  and  stating  the 
object  and  purpose  of  the  same,  a  copy  of  which  notice  is  hereto  attached, 
marked  Exhibit  A,  and  made  a  part  of  this  complaint,  as  fully  and  to  all 
intents  and  purposes  as  if  set  out  herein  in  full.  That  said  Directors  have 
called  said  meeting  and  caused  said  notice  to  be  published,  assuming  to  call 
said  stockholders'  meeting  and  have  the  same  held  under  the  provisions  of 
Sections  1012-3,  of  the  Civil  Code  of  Montana,  and  for  the  purpose  of  having 
represented  by  person  or  by  proxy  three-fourths  of  the  capital  stock  of  said 
Montana  Company  at  said  meeting,  or  an  adjourned  meeting  thereof,  and 
voting  or  causing  or  procuring  to  be  voted  in  person  or  by  proxy  two-thirds 
or  more  of  the  capital  stock  of  said  Montana  Company  in  favor  of  the 
adoption  of  their  said  acts  and  in  ratification  thereof,  and  of  the  execution 
and  delivery  of  the  deed  before  mentioned  to  the  New  York  Company. 
That  said  Directors  have  conspired  together  to  secure  control  of  three- 
fourths  of  the  capital  stock  of  said  Montana  Company  in  person  or  by  proxy, 
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to  have  the  same  represented  at  said  stockholders'  meeting  and  voted  in  favor 
of  ratifying  their  wrongful  and  unauthorized  acts  before  mentioned,  and 
that  they  will  be  able,  by  means  of  the  stock  held  by  themselves  and  by 
proxies  secured  from  other  stockholders  under  the  representation  that  said 
proposed  change  mentioned  in  the  notice  aforesaid  will  be  for  the  benefit  of 
the  stockholders,  to  represent  and  have  voted  by  such  proxies  in  connection 
with  their  own  stock  at  least  two-thirds  of  the  entire  capital  stock  in  favor 
thereof,  and  of  said  proposition  mentioned  in  the  notice  for  stockholders' 
meeting,  and  that  the  other  defendants,  save  the  corporations  above  named, 
will  join  with  them  and  vote  the  stock  held  by  them  in  person  or  by  proxy 
to  ratify  the  said  acts  of  the  Directors,  and  in  favor  of  the  proposition  men- 
tioned in  said  notices,  unless  they  are  restrained  by  the  injunction  order  of 
this  court,  and  that  all  of  said  defendants,  save  the  corporations,  are  threat- 
ening to  and  will  organize  and  hold  said  stockholders'  meeting  on  June  sixth, 
eighteen  hundred  and  ninety-eight,  and  will  at  said  meeting,  unless  so 
restrained  and  enjoined  by  the  order  of  this  court,  vote  in  person  or  by  proxy 
more  than  two-thirds  of  the  capital  stock  of  said  Montana  corporation  in 
favor  of  said  proposition  mentioned  in  said  notices,  and  that  they  will  there- 
upon and  thereafter  claim  and  assert  that  all  of  the  property  of  the  Montana 
corporation  has  thereby  been  legally  sold  and  conveyed  by  it  and  its  stock- 
holders under  the  authority  of  said  Sections  1012-3  of  the  Civil  Code  of 
Montana  and  in  accordance  with  their  provisions,  to  the  New  York  Company, 
and  that  the  Montana  Company  will  have  no  further  interest  .herein  and 
will  thereby  be  dissolved. 

13.  That  the  said  defendant  Directors  and  the  other  stockholders  of  said 
Montana  Company  whose  stock  shall  be  voted  at  said  meeting  in  favor  of 
said  proposition  will  thereupon  and  thereafter  claim  and  contend  that  these 
plaintiffs  and  all  other  stockholders  whose  stock  is  not  voted  in  favor  of  said 
proposition  will  be  bound  by  the  action  of  said  stockholders'  meeting,  and 
that  their  rights  in  said  Montana  Company  as  stockholders  will  thereby  be 
terminated  and  that  the  only  right  remaining  to  them  as  stockholders  of  said 
Montana  Company  will  be  to  accept  shares  of  stock  in  the  New  York  Cor- 
poration for  the  shares  of  stock  held  by  them  in  the  Montana  Company. 

That  said  New  York  Company  will  continue  in  the  possession  of  all  of 
the  property  and  assets  of  the  Montana  Company,  and  will  carry  on  mining 
and  smelting  operations  and  business  with  the  property  thereof,  and  deal  with 
the  same  under  the  powers  of  its  Articles  of  Incorporation,  and  will  only 
account  to  its  stockholders,  that  is,  to  such  persons  as  exchange  their  shares 
of  stock  in  the  Montana  Company  for  shares  of  its  capital  stock,  and  will 
dispute  the  rights  of  these  plaintiffs  and  other  stockholders  in  the  Montana 
Company  not  assenting  thereto,  to  any  right  or  interest  in  said  property  and 
business,  and  that  said  defendant,  the  New  York  Company,  is  threatening  to 
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do  so,  and  will  do  so  unless  restrained  and  enjoined  by  the  order  of  this 
court  therefrom,  and  this  court  shall  appoint  a  receiver  to  take  charge  of  and 
manage  all  of  the  property  and  business  of  the  Montana  Company  for  the 
benefit  of  its  creditors  and  stockholders. 

14.  Plaintiffs  further  allege  that  if  said  acts  heretofore  mentioned  and 
threatened  to  be  done,  and  which  will  be  done  by  the  defendant:  unless 
restrained  by  the  injunction  order  of  this  court  therefrom,  are  permitted  to 
be  done,  the  same  will  cast  a  cloud  upon  the  title  of  the  defendant  Montana 
Company  and  its  stockholders  to  its  said  property  and  that  the  acts  of  said 
defendant  Directors  of  said  Company  already  done,  and  particularly  the 
making  and  delivery  of  the  deed  to  the  New  York  Company  before  men- 
tioned, have  cast  a  cloud  upon  the  Montana  Company's  title  to  its  property 
and  upon  the  rights  of  these  plaintiffs  and  all  other  stockholders  of  said 
Company  similarly  situated,  and  these  plaintiffs  and  other  objecting  stock- 
holders will,  unless  aided  by  the  injunction  order' of  this  court',  be  obliged 
to  bring  numerous  actions  to  protect  their  interests  as  stockholders  against 
the  acts  done  and  threatened  by  the  defendants. 

15.  Plaintiffs  further  allege  that  said  deed  to  the  New  York  Company 
purports  to  be  the  deed  of  the  Montana  Company,  but  that  the  same  and  all 
of  the  before  mentioned  acts  of  the  Directors  and  officers  of  said  Montana 
Company  are  ultra  vires  fraudulent  and  void  as  to  said  company,  and  to 
these  plaintiffs  and  all  other  stockholders  who  may  join  with  them  in  this 
action  and  who  have  not  assented  thereto,  and  that  said  deed  casts  a  cloud 
upon  the  Montana  Company's  title  to  all  of  its  property  and  upon  the  rights 
of  the  plaintiffs  as  stockholders  in  said  Company  and  prevents  them  from 
enjoying  their  rights  as  such  therein;  and  that  if  said  deed  be  adopted  by  a 
vote  of  two-thirds  of  the  stockholders  of  said  Montana  Company  and  the 
acts  of  the  said  Directors  aforesaid  are  ratified  at  a  meeting  of  said  stock- 
holders, such  vote  and  ratification  will  further  cast'  a  cloud  upon  the  title  of 
the  Montana  Company  to  its  property  and  upon  the  rights  of  the  plaintiffs 
as  stockholders  in  said  Company. 

And  plaintiffs  further  show  that  all  of  the  property  of  the  Montana 
Company  is  described  in  or  included  within  the  deed  before  mentioned  and 
that  said  deed  should  be  declared  null  and  cancelled  and  set  aside  by  the 
decree  of  this  court  herein.  That  the  Directors  and  officers  of  said  Montana 
Company  will  not  endeavor  to  have  said  deed  cancelled  and  said  property- 
restored  to  the  possession  and  control  of  said  Montana  Company. 

16.  And  the  plaintiffs  upon  their  information  and  belief  allege  that  if 
this  court  shall  not  interfere  by  its  injunction  order,  said  defendants  will 
organize  a  stockholders'  meeting  and  in  person  and  by  proxy  vote  and  allow 
to  be  voted  more  than  two-thirds  of  the  capital  stock  of  said  Montana  Com- 
pany in  favor  of  the  proposition  stated  by  the  Directors  in  the  notice  before 
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mentioned,  and  that  thereafter  the  said  New  York  Company  will  mortgage 
or  otherwise  encumber  the  property  of  said  Montana  Company. 

That  some,  if  not  all,  of  the  above  Directors  are  stockholders  in  the 
Butte  &  Boston  Consolidated  Mining  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  were  materially  interested  in  the 
formation  of  said  Company.  That  said  Company  acquired  the  property  and 
assets  of  the  Butte  &  Boston  Mining  Company,  a  Montana  corporation  which 
had  theretofore  become  insolvent,  and  at  the  same  time  assumed  many  of  the 
liabilities  of  said  Montana  corporation.  That  the  said  Butte  &  Boston  Con- 
solidated Mining  Company  was  formed  for  the  purpose  of  acquiring  the 
property,  privileges  and  assets  of  the  Butte  &  Boston  Mining  Company  and 
taking  the  same  over  unto  itself,  and  thereafter  carrying  on  the  mining, 
smelting  and  other  business  which  said  Company  had  theretofore  been  carry- 
ing on  in  the  State  of  Montana,  and  that  said  Butte  &  Boston  Consolidated 
Mining  Company  has,  since  it  acquired  said  property  and  business,  been 
carrying  on  such  business  in  the  State  of  Montana.  That  the  business  of 
said  Butte  &  Boston  Mining  Company  was  not  profitable  to  its  stockholders 
and  it  became  insolvent  and  was  placed  in  the  hands  of  a  receiver. 

That  the  business  of  said  Butte  &  Boston  Consolidated  Mining  Company 
has  not  been  and  is  not  prosperous  and  that  said  Company  has  not  paid  any 
dividends  or  profits  to  its  stockholders  since  its  organization.  That  some  of 
the  defendant  Directors  were  interested  in  large  money  demands  against  the 
Butte  &  Boston  Mining  Company  at  the  time  it  became  insolvent,  for  advances 
made  on  its  account,  and  particularly  Leonard  Lewisohn,  and  that  the  de- 
fendant Albert  S.  Bigelow  had  guaranteed  large  obligations  of  said  Company 
and  was  personally  liable  on  account  thereof  at  the  time  said  receiver  \\a> 
appointed.  That  such  of  the  Directors,  defendants  herein,  as  were  interested 
in  the  affairs  of  the  Butte  &  Boston  Mining  Company  by  reason  of  such 
claims  and  obligations,  were  active  in  forming  the  Butte  &  Boston  Consoli- 
dated Mining  Company  and  promoting  the  formation  thereof  with  the  purpose 
in  part  of  so  arranging  such  obligations  as  to  secure  to  themselves  through 
the  business  of  the  said  Butte  &  Boston  Consolidated  Mining  Company  and 
the  management,  manipulation  and  sale  of  it's  stock  to  other  parties  against 
said  obligations,  and  that  said  defendant  Directors  are  large  holders  of  the 
•capital  stock  of  the  Butte  &  Boston  Consolidated  Mining  Company. 

That  the  subscribers  for  the  capital  stock  of  the  Butte  &  Boston  Con- 
solidated Mining  Company  were  large  owners  and  holders  of  the  capital  stock 
of  the  Butte  &  Boston  Mining  Company.  That  they  were  allowed  to  take 
stock  in  the  Butte  &  Boston  Consolidated  Mining  Company  under  an  agree- 
ment to  pay  certain  assessments  into  its  treasury,  and  that  the  assessments 
which  said  defendants  as  such  stockholders  were  to  pay  were  not  actually 
paid  in  money  into  the  treasury  of  said  Company.  That  their  -aid  investment 
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in  the  said  stock  of  the  Butte  &  Boston  Consolidated  Mining  Company  is  not 
profitable,  and  that  the  said  New  York  Company  was  organized  with  the 
power  to  acquire  the  stock  of  other  corporations  and  to  acquire  and  carry  on 
the  business  or  property  of  any  company  engaged  in  similar  business  and  to- 
undertake  the  liabilities  of  such  Company  and  to  guarantee  the  payment  of 
dividends  on  the  shares  of  it's  stock,  for  the  purpose,  in  addition  to  Lhe  pur- 
poses stated  in  said  notices  before  mentioned,  of  acquiring  the  property  and8 
business  or  the  stock  of  said  Butte  &  Boston  Consolidated  Mining  Company 
and  of  operating  its  business  and  property,  and  that'  it  is  the  intention  of 
said  defendant  Directors,  upon  their  acts  aforesaid  being  ratified,  to  have  the 
New  York  Company  purchase  the  capital  stock  of  said  Butte  &  Boston  Con- 
solidated Mining  Company  or  take  over  its  property  and  business  and  assume 
its  liabilities,  and  in  case  it  takes  over  the  business  of  said  Butte  &  Boston 
Consolidated  Mining  Company  and  assumes  its  liabilities,  to  operate  tts  said 
property  and  business  in  connection  with  the  business  belonging  to  the 
Montana  Company,  which  they  have  wrongfully  delivered  to  the  New  York: 
Company,  and  to  have  the  New  York  Company  undertake  and  guarantee  the 
payment  of  dividends  upon  stock  in  the  Butte  &  Boston  Consolidated  Mining; 
Company. 

That  it  is  further  their  intent  to  so  arrange  matters  in  such  transaction 
that  any  and  all  claims  and  obligations  held  or  to  which  any  of  them  are 
bound  on  account  of  the  business  of  the  Butte  &  Boston  Mining  Company  or 
the  said  Butte  &  Boston  Consolidated  Mining  Company,  will  be  settled  and 
discharged,  and  that  the  effect  of  all  this  will  be  to  the  personal  advantage 
and  benefit  of  such  Directors  and  against  the  interests  of  these  plaintiffs;  and 
that  said  Directors  and  officers  of  said  Montana  Company  have  surrendered 
and  abandoned  all  of  its  property  and  business  to  the  New  York  Company  in. 
furtherance  of  their  fraudulent  intentions  as  aforesaid. 

17.  That  said  New  York  Company  is  engaged  in  mining,  smelting  and1 
converting  to  its  use  large  quantities  of  valuable  ores  containing  gold,  copper 
and  silver,  from  the  mines  and  mining  claims  of  the  Montana  Company,  situ- 
ated within  the  State  of  Montana,  and  will  continue  to  do  so  unless  enjoined: 
therefrom  by  the  order  of  this  court,  and  unless  this  court  shall  appoint  a. 
receiver  to  take  charge  of  all  of  said  property  for  said  Montana  Company,  its. 
stockholders  and  creditors.  That  said  Montana  Company  and  these  plaintiffs; 
have  no  means  of  ascertaining  the  amount  or  value  of  the  gold,  copper  and! 
silver  which  said  New  York  Company  extracted  or  which  it  will  hereafter 
extract  from  said  mines  and  mining  claims  belonging  to  the  Montana  Com- 
pany, and  that  it  will  continue  to  extract  valuable  ores  and  minerals  therefrom 
and  convert  the  same  to  its  own  use,  and  that  said  Montana  Company  and 
these  plaintiffs  will  have  no  means  of  ascertaining  the  amount  or  value  of 
such  ores,  and  that  said  acts  on  the  part  of  said  New  York  Company  will 
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daily  decrease  the  value  of  the  mining  property  of  the  Montana  Company. 

That  the  said  New  York  Company  has  no  property  or  assets  of  its  own, 
and  that  any  judgment  at  law  which  might  hereafter  be  obtained  against  it 
for  the  extraction  and  conversion  of  cres  from  the  mines,  mining  claims  and 
mining  property  of  the  Montana  Company  and  for  damages  for  its  unlawful 
use  and  occupation  of  the  property  of  said  Company  would  be  worthless. 

18.  And  plaintiffs  upon  their  information  and  belief  allege  that  there  are 
stockholders  of  said  Montana  Company,  including  the  Directors  and  defen- 
dants aforesaid,  owning  a  majority  of  the  capital  stock  of  said  Company,  who 
have  assented  or  will  assent  to  the  before  mentioned  acts  of  said  Directors, 
and  who  will  insist  upon  the  same  being  adopted  and  the  conveyance  of  all 
of  the  property  and  rights  of  said  Montana  Company  to  the  New  York 
Company  being  affirmed,  and  said  New  York  Company  continuing  in  the 
possession  and  use  of  the  property  and  business  of  the  Montana  Company. 

Plaintiffs,  therefore,  aver  that  by  reason  of  all  of  the  matters  and  things 
stated  and  alleged,  the  said  Directors  are  not  proper  persons  to  have  or  be 
given  any  further  charge  or  control  of  said  Montana  Company,  its  property, 
business  or  affairs;  and  that  by  reason  of  the  wish  of  the  persons  owning  a 
majority  of  the  stock  of  said  Company  to  have  said  acts  of  the  Directors 
ratified,  and  the  scheme  proposed  in  the  before  mentioned  notices  carried  out, 
and  said  New  York  Company  continue  in  possession  and  use  of  the  property 
and  business  of  the  Montana  Company  that  said  Directors  cannot  be  removed 
or  other  suitable  persons  elected  as  Directors  who  would  carry  out  the 
purpose  of  said  corporation,  and  protect  the  interests  of  all  its  stockholders, 
and  that  in  consequence  of  all  the  matters  before  alleged  a  receiver  for  said 
•corporation  should  be  appointed  and  its  property  and  business  carried  on  by 
him  under  the  direction  of  the  court  during  the  pendency  of  this  action,  and 
that  upon  final  judgment  setting  aside  said  acts  of  the  Directors  and  can- 
>celling  said  deed,  its  entire  property  should  be  sold  and  the  pro.  cods  thereof, 
after  payment  of  its  creditors,  distributed  to  its  stockholders. 

WHKREFORE,  Plaintiff  prays: 

i.  That  the  court  grant  unto  them  an  order  to  show  cause,  directed  to 
all  the  defendants,  requiring  them  on  a  day  certain  to  show  cause,  if  any  they 
have,  why  said  defendants,  Montana  Company,  Albert  S.  Bigelow,  Leonard 
Lewisohn,  Charles  Van  Brunt,  William  J.  Ladd,  Joseph  S.  Bigelow,  Joseph 
S.  Ray,  Frank  Klcpctko,  G.  H.  Hyams,  John  F.  Forbis  and  J..  H.  Vivian, 
should  not  be  enjoined  from  voting  either  in  person,  or  as  proxy  or  agent  or 
attorney  for  any  other  person,  and  from  allowing  to  be  voted  in  person  or  by 
proxy  any  shares  of  the  capital  stock  of  the  Boston  &  Montana  Consolidated 
Copper  and  Silver  Mining  Company,  of  Montana,  at  a  meeting  of  the  stock- 
lioldi-rs  noticed  for  June  sixth,  eighteen  hundred  and  ninety-eight,  or  at  any 
other  meeting  of  the  stockholders  of  the  said  Company,  or  at  all,  in  favor  of 
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selling  the  whole  of  the  property  of  the  corporation  as  mentioned  in  Exhibit 
A  hereto  attached,  or  in  favor  of  any  proposition  therein  mentioned  convey- 
ing or  attempting  to  convey  the  mining  property  of  the  Montana  Company 
to  the  New  York  Company,  during  the  pendency  of  this  action,  and  that  they 
be  restrained  therefrom  until  the  hearing  of  said  order  to  show  cause,  and 
until  the  further  order  of  the  court. 

The  said  defendant  Boston  &  Montana  Consolidated  Copper  and  Silver 
Mining  Company,  of  New  York,  be  required  to  show  cause  why  it  should  not 
be  enjoined  from  using  the  property  mentioned  in  Exhibit  A,  or  carrying  on 
or  conducting  business  therewith,  and  from  mining  or  extracting  ores  from 
the  mines  or  mining  claims  therein  mentioned  during  the  pendency  of  this 
action ;  and  that  all  of  the  defendants  show  cause  why  a  receiver  should  not 
be  appointed  to  take  charge  and  manage,  under  the  direction  and  control  of 
this  court,  all  of  the  business  and  property  of  the  Boston  &  Montana  Con- 
solidated Copper  and  Silver  Mining  Company,  of  Montana,  which  is  men- 
tioned in  Exhibit  A,  and  all  other  assets  and  property  of  said  defendant. 

2.  That  upon  the  hearing  of  said  order  to  show  cause  the  court  grant 
an  order  of  injunction  enjoining  the  defendants  from  doing  any  of  the  acts 
or  things  complained  of  or  charged  in  said  complaint  as  threatened  and  as 
above  requested  in  this  prayer  for  a  restraining  order,  and  from  attempting 
to  convey  the  property  of  the  Montana  Company  to  the  New  York  Company. 

That  a  receiver  of  all  the  property,  business  and  effects  of  the  Boston  & 
Montana  Copper  and  Silver  Mining  Company,  of  Montana,  be  appointed  to 
take  charge  of  and  manage  the  business  and  affairs  of  said  corporation  during 
the  pendency  of  this  suit,  and  particularly  the  property  and  assets  mentioned 
in  Exhibi  A  hereto  attached ;  and  that  the  defendant  Boston  &  Montana 
Consolidated  Copper  and  Silver  Mining  Company,  of  New  York,  be  ordered 
and  required  to  deliver  the  same  to  said  receiver,  and  that  it  be  enjoined  from 
using  the  same  or  mining  or  extracting  any  ores  therefrom  and  from  removing 
or  disposing  of  any  ores,  concentrates  or  matter,  the  product  of  any  such 
property. 

3.  That  upon   the  final   hearing  of  this   cause   all   of  the  acts   of  the 
defendant  Directors  and  the  officers  of  said  Montana  Company  be  declared 
to  be  null  and  void,  and  that  the  deed  of  conveyance  heretofore  given  to  said 
New  York  Company  by  the  officers  and  Directors  of  the  Montana  Company 
and  executed  in  its  name,  for  all  of  the  property  and  rights  mentioned  or 
described  in  Exhibit  A  of  this  complaint,  which  deed  is  recorded  on  Page  173 
of  Book  29,  Deed  Records  of  Silver  Bow  County,  Montana,  be  by  decree  of 
this  court  declared  null  and  cancelled,  and  that  said  New  York  Company  be 
forever  enjoined  from  asserting  any  claim  thereunder  to  said  property. 

That  said  receiver  upon  judgment  being  entered,  declaring  said  acts  of 
the  Directors  void  and  cancelling  said  deed,  be  directed  to  sell  all  of  the 
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property  therein  mentioned,  and  all  other  property  of  the  Montana  Company, 
and  pay  all  the  expenses  of  receivership  and  all  debts  of  said  Company,  and 
distribute  the  remainder  of  the  proceeds  of  such  sale  to  the  stockholders  of 
said  Montana  Company. 

For  such  other  and  further  relief  as  may  seem  meet  and  in  accordance 
with  the  rights  of  the  parties  and  the  rules  of  equity,  and  for  cost.;  of  suit. 


ROBERT  B.  SMITH, 
JOHN  J.  McHATTON, 
CLAYBERG  &  CORBETT, 

Attorneys  for  Plaintiffs. 


FOKM  III. 

Cited,  Page  44.) 

Oppression   by   Majority.      Suit   for   Equitable   Relief. 

SUPREME  COURT— CITY  AND  COUNTY  OF  NEW  YORK. 


WM.  R.  BARR  AND  MYRON  P.  BUSH 

IV. 

THE  NEW  YORK,  LAKE  ERIE  &  WESTERN 
RAILROAD  COMPANY,  THE  ERIE  RAIL- 
WAY COMPANY,  HUGH  J.  JEWETT,  RE- 
CEIVER, &c,  AND  THE  SUSPENSION 
BRIDGE  &  ERIE  JUNCTION  RAILROAD 
COMPANY. 


The  complaint  of  the  above  named  plaintiffs  represents  to  the  Court  as 
follows : 

1.  That  on  or  soon  after  the  twelfth  day  of  October,  eighteen  hundred 
and  sixty-eight,  a  corporation  by  the  name  of  The  Suspension  Bridge  &  Erie 
Junction  Railroad  Company  (one  of  the  defendants  aforesaid,  and  hereinafter 
called  the  Bridge  Company),  was  formed  under  the  laws  of  this  State  for 
the  purpose  of  constructing  a  railroad  therein.    That  the  last  named  corpora- 
tion has  continually  since  existed  and  pursued  its  organization.     That  Hugh 
J.  Jewett   (the  person  who  is  in  his  capacity  as  Receiver  hereinafter  men- 
tioned)  is  now  the  President  of  said  Bridge  Company,  and  that  said  Jewett 
is  also  the  President  of  the  defendant,  the  New  York,  Lake  Erie  &  Western 
Railroad  Company,  which  last  corporation  is  hreinafter  called  the  Western 
Company. 

2.  That  the  articles  of  association,  or  charter  of  said  Bridge  Company, 
authorize,  or  purport  to  authorize,  the  issue  of  capital  stock  in  the  nominal 
amount  of  one  million  of  dollars,  in  shares  of  one  hundred  dollars  each,  but 
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that  certificates  for  no  more  than  five  hundred  thousand  dollars  in  nominal 
amount,  being  five  thousand  shares  of  one  hundred  dollars  each,  have  yet  been 
issued. 

3.  That  of  the  first  and  original  issue  of  the  stock  of  and  by  said  Bridge 
Company,  and  of  certificates  for  the  same,  was  a  series  of  certificates  executed 
in   due   form   for  one   hundred   shares   each,   bearing   date   November   first, 
eighteen  hundred  and  seventy,  and  among  said  certificates  were  three  such 
certificates  issued  to  and  in  the  name  of  the  plaintiff,  William  R.  Barr,  viz : 
Certificates  Nos.  21,  22  and  23,  each  for  one  hundred  shares;  and  there  was 
also  issued  to  him,  at  or  about  the  same  time,  Certificate  No.  24,  for  thirty- 
five  shares  of  said  stock.     That  the  plaintiff  has  continually,  since  receiving 
said  certificates  and  shares   (which  was  soon  after  the  date  thereof),  been 
the  holder  and  owner  of  said  Certificates  Nos.  21  and  22,  and  of  the  shares 
they  represent,  being  two  hundred  of  said  shares.     And  on  information  and 
belief  the  plaintiffs  allege  that  said  Jewett,  Receiver,  has  become  the  owner 
and  holder  of  all  the  residue  of  said  shares  so  issued  to  and  so  formrly  owned 
by  the  plaintiff,  Barr,  except  nine  shares  thereof;  and  that  said  Jewett  acquired 
ownership  of  the  same  as  hereinafter  mentioned,  and  has  voted  upon  the 
same.    That  said  nine  shares  the  plaintiff,  Barr,  now  owns,  and  the  same  are 
represented  by  the  stock  certificate  of  said  Bridge  Company,  duly  executed 
in  its  name  and  on  its  behalf,  and  bearing  date  on  the  twenty-ninth  day  of 
May,  eighteen  hundred  and  seventy-four,  at  or  about  which  time  said  Barr 
received  the  same ;  said  nine  shares  being  a  part  of  the  said  thirty-five  shares, 
represented  in  said  original  certificate  for  thirty-five  shares.    And  the  plaintiff, 
Barr,  is  now  the  holder  and  owner  of  two  hundred  and  nine  shares  of  the 
capital  stock  of  the  said  Bridge  Company,  and  of  certificates  for  the  same. 

4.  That  the  plaintiff,  Myron  P.  Bush,  is,  and,  ever  since  the  year  eighteen 
hundred  and  seventy-one,  has  been  the  holder  and  owner  of  eighty  shares  of 
the  capital  stock  of  said  Bridge  Company,  and  of  certificates  for  the  same, 
being  a  part  of  the  stock  issued  under  date  of  November  first,  eighteen  hun- 
dred and  seventy,  to  E.  A.  Buck,  and  now  standing  on  the  books  of  said  Bridge 
Company  in  the  name  of  said  Buck. 

Second.  That  during  the  year  eighteen  hundred  and  seventy,  and  for  a 
long  time  prior  thereto,  there  was  and  there  still  is  in  existence  in  this  State 
a  railroad  corporation  known  as  the  Erie  Railway  Company,  which  owned  and 
operated,  or  operated  under  one  or  more  leases  for  long  terms,  a  line  of  rail- 
road connecting  Jersey  City  with  Buffalo  and  Dunkirk;  and  that  over  that 
road  there  was  a  large  amount  of  trade  and  travel  between  parts  of  the  United 
States  and  Canada.  There  was  a  railroad  in  Canada  known  as  the  Great 
Western  Railroad,  which  had  a  connection  with  'Suspension  Bridge  over  the 
Niagara  River,  and  which  had  far  better  connections  with  the  New  York 
Central  than  with  the  road  of  the  said  Erie  Railway  Company;  and  the  interest 
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of  the  last  named  company  required  a  railway  connection  available  for  its  use 
between  Buffalo  and  said  Suspension  Bridge,  a  distance  of  about  twenty-three 
miles.  The  formation  of  said  Bridge  Company  was  promoted  by  those  in  the 
interest  of  said  Erie  Railway  Company,  and  the  intention  was  that  said  Bridge 
Company  should  make  a  road  between  Buffalo  and  said  Suspension  Bridge 
that  should  be  available  for  the  advancement  in  part  of  the  business  interests 
of  said  Erie  Railway  Company,  and  unsuccessful  efforts  were  made  to  secure 
the  building  of  said  connecting  road  by  said  Bridge  Company  and  those  pro- 
moting the  building  of  said  connecting  road  before  the  making  of  the  contract 
for  the  building  of  the  same,  hereinafter  mentioned. 

Third.  That  on  or  about  the  twenty-eighth  of  May,  eighteen  hundred  and 
.seventy,  said  Bridge  Company  authorized  a  mortgage  of  its  property  and  its 
franchises,  and  the  issue  of  one  million  in  nominal  amount  of  its  bonds,  of  one 
thousand  dollars  each,  with  interest  coupons  attached,  for  interest  at  seven 
per  cent  per  annum,  payable  in  July  and  January  of  each  year,  for  which  said 
bonds  said  mortgage  was  to  be  a  security.  Both  said  proposed  bonds  in  the 
amount  of  one  million  dollars  and  said  proposed  mortgage  as  security  for  the 
same,  were  not  long  after  said  date  duly  created  and  issued  by  and  in  the 
name  and  under  the  corporate  seal  of  said  Bridge  Company,  and  the  same, 
as  the  plaintiffs  on  information  and  belief  allege,  are  now  valid  and  outstand- 
ing, and  the  interest'  on  the  said  bonds  have  been  paid  since  their  creation, 
either  by  said  Erie  Railway  Company,  by  said  Jewett  as  Receiver,  or  by  said 
Western  Company  as  lessee,  assignee  or  purchaser  of  the  property  and  lease 
hereinafter  mentioned. 

Fourth.  That  on  or  about  the  seventh  day  of  June,  eighteen  hundred  and 
seventy,  said  Bridge  Company  made  a  contract,  dated  June  seventh,  eighteen 
nundred  and  seventy,  with  one  Mortimer  Smith,  as  party  therein  named  of 
the  first  part,  of  which,  as  the  plaintiffs  on  information  and  belief  allege,  a 
copy  in  the  handwriting  of  said  Smith  appears  in  one  of  the  books  of  records 
or  minutes  of  said  Bridge  Company  now  in  the  hands  of  defendants,  Jewett 
or  said  Western  Company,  for  the  procuring  of  the  right  of  way  and  for  the 
building  of  and  the  finding  material  for  the  proposed  road  of  said  Bridge 
Company  from  Buffalo  to  Suspension  Bridge,  and  connecting  the  same  with 
the  road  of  said  Erie  Railway  Company  and  the  said  Great  Western  Railroad 
Company  at  said  Suspension  Bridge,  and  for  other  purposes,  as  said  contract 
will  show.  And  said  contract  contained  the  further  provision,  as  these  plain- 
tiffs on  information  and  belief  allege,  by  which  said  Bridge  Company,  party 
of  the  second  part  of  said  contract,  agree  to  mortgage  its  road  to  secure  one 
million  dollars  of  bonds,  "  and  to  issue  said  bonds  to  the  party  of  the  first  part 
"  (said  Smith),  in  part  payment  for  said  work,  and  five  hundred  thousand 
"  dollars  in  the  capital  of  the  said  Company  of  the  second  part  in  full  payment 
•"  therefor,  which  stock  and  bonds  are  to  constitute  the  whole  of  the  stock  and 
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"  debt  of  the  party  of  the  second  part"  And  said  Smith,  as  party  of  the  first 
part,  was  to  have  all  said  bonds  and  said  five  hundred  thousand  dollars  in 
stock  under  and  in  consideration  of  the  execution  of  said  contract. 

And  by  said  contract  the  Erie  Railway  Company  was  to  guarantee  the 
payment  of  the  principal  and  interest  of  said  bonds. 

On  information  and  belief,  these  plaintiffs  allege  that  said  Smith,  by 
himself  or  others,  executed  and  performed  said  contract,  and  became  entitled 
to  receive,  and  did,  by  himself  or  others,  receive  said  bonds  guaranteed  as 
aforesaid,  and  stock  from  said  Bridge  Company,  being  the  same  bonds  and 
stock  herein  elsewhere  mentioned;  and  that  no  other  bonds  or  stock  of  said 
Bridge  Company  have  ever  been  issued  except  the  one  million  dollars  of 
bonds  and  the  five  hundred  thousand  dollars  of  stock  issued  under  and  in 
consideration  of  the  execution  and  part  execution  from  time  to  time  of  said 
contract,  and  as  it  contemplated. 

Fifth.  That  soon  thereafter,  and  while  said  road  of  said  Bridge  Company 
was  being  completed  under  said  contract,  the  said  Erie  Railway  Company 
leased  the  franchises  and  road  of  said  Bridge  Company,  and  agreed  to  pay  as 
rent  therefor  thirty  per  centum  of  its  gross  earnings,  and  that  the  rent  that 
should  be  paid  in  each  year  should  not  be  less  than  one  hundred  and  five 
thousand  dollars,  which  said  lessee  agreed  absolutely  each  year ;  and  otherwise 
agreed,  as  more  fully  appears  in  said  lease,  a  copy  of  which  is  hereto  attached, 
marked  Exhibit  A,  and  made  a  part  of  the  complaint ;  and  said  lease  was  duly 
executed  and  delivered,  both  by  said  Bridge  Company  and  by  said  Erie  Rail- 
way Company,  and  the  latter  Company  received  said  leased  road  and  property, 
and  operated  the  same  as  lessee,  and  took  the  earnings  and  profits  of  the 
same  until  the  appointment  of  said  Jewett,  as  Receiver,  as  hereinafter  men- 
tioned, when  said  Jewett,  as  Receiver,  operated  said  leased  property  and  took 
the  income  and  profits  of  the  same  until  said  leased  property  was  delivered  by 
said  Receiver  to  said  Western  Company  as  assignee  or  purchaser,  since  which 
the  last  named  Company  has  operated  and  held  said  leased  road,  and  has 
received  the  income  and  profits  under  said  lease,  and  has  paid  seventy  thousand 
dollars  a  year  as  rent  under  said  lease,  and  no  more. 

That  all  of  said  bonds  were  guaranteed  by  said  Erie  Railway  Company 
as  said  contract  and  lease  provided  for,  and  the  interest  on  the  same,  being  a 
part  of  said  rent,  was  paid  by  the  last  named  Company,  or  was  caused  to  be 
paid  by  said  Erie  Railway  Company,  until  said  Receiver  was  appointed,  and 
such  part  payment  was  afterwards  made  by  him  so  long  as  he  operated  said 
Erie  Railway. 

And  on  information  and  belief,  these  plaintiffs  allege  that  the  additional 
amounts  of  rent  to  be  absolutely  paid  above  seventy  thousand  dollars  a  year, 
that  is,  thirty-five  thousand  dollars  a  year,  was,  by  the  parties  to  said  lease 
and  its  assignees,  understood  and  intended  to  be  paid  to  or  appropriated  to> 
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paying  seven  per  cent  annually  as  a  dividend  or  interest  to  or  for  the  benefit! 
of  the  holders  of  said  five  hundred  thousand  dollars  of  stock;  and  that  any 
larger  amount  of  rent  or  share  of  earnings  that  might  be  paid  would  also  be 
for  the  purpose  of  such  dividend  or  interest. 

And  that  before  the  issue  of  such  stock,  and  in  pursuance  of  such  under- 
standing, the  Erie  Railway  Company  caused  its  guaranty  and  agreement  to 
be  printed  upon  each  certificate,  and  its  seal  and  the  signature  of  its  Secretary 
to  be  thereto  affixed,  whereby  said  Erie  Company  not  only  remained  liable  to 
pay  said  rent'  in  full  to  the  lessor,  but  became  liable  to  have  the  same  applied 
in  proper  proportion  to  paying  dividends  on  said  stock;  and  said  guaranty 
was  in  form  following,  as  will  appear  on  the  production  of  said  stock  certifi- 
cates, viz: 

CERTIFICATE   OF  GUARANTEE. 

In  accordance  with  the  terms  of  a  lease  of  the  Suspension  Bridge  & 
Erie  Juunction  Railroad,  executed  July  thirteenth,  eighteen  hundred  and 
seventy,  as  part  of  the  rent  to  be  paid  therefor,  the  Erie  Railway  Com- 
pany has  bound  itself  to  pay  to  the  holder  hereof  a  semi-annual  dividend 
of  three  and  one-half  per  cent  on  trie  shares  herein  named,  on  the  first 
day  of  January  and  July  of  each  and  every  year,  commencing  on  the 
first  day  of  January,  eighteen  hundred  and  seventy-one,  subject  to  the 
provisions  of  said  lease. 

In  witness  whereof,  the  said  Erie  Railway  Company  has  caused  the 
signature  of  its  Secretary  and  its  corporate  seal  to  be  affixed 
hereto. 

Of  which  said  Erie  Railway  Company  was  aware  when  it  took  possession 
tinder  said  lease,  and  of  which  said  Receiver  and  said  Western  Company  were 
respectively  aware  upon  taking  possession  by  virtue  of  the  same  lease. 

And  on  information  and  belief,  these  plaintiffs  further  state,  that  said 
Erie  Railway  Company,  during  part  of  the  time  it  operated  said  leased  prop- 
erty, also  paid  or  provided  the  money  for  paying  the  said  dividends  so  con- 
templated as  payable  on  said  five  hundred  thousand  dollars  of  stock,  but  made 
default  in  paying  the  same  on  and  after  the  first  of  January,  eighteen  hundred 
and  seventy-two. 

Sixth.  That  on  or  about  the  twenty-sixth  day  of  May,  eighteen  hundred 
and  seventy-five,  the  Erie  Railway  Company,  having  become  unable  to  pay 
its  debt's,  the  defendant,  Hugh  J.  Jewett,  was  appointed  Receiver  of  the  prop- 
erty and  franchises  of  the  said  last  named  Company  by  the  Supreme  Court  of 
the  State  of  New  York,  in  an  action  therein  depending,  wherein  the  People 
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of  the  State  of  New  York  were  plaitniffs.  and  the  said  Erie  Railway  Company 
and  others  were  defendants,  and  took  possession  of  and  operated  the  roads 
and  leased  lines,  and  received  the  earnings  of  said  Company,  including  the 
income  of  said  leased  property  as  being  a  part  of  the  property  of  the  Erie 
Railway  Company. 

And  on  or  about  the  fifteenth  day  of  June,  eighteen  hundred  and  seventy- 
five,  said  Jewett  was  also  appointed  Receiver  of  the  mortgaged  property  and 
franchises  of  said  Erie  Railway  Company  in  two  suits  then  depending  in  said 
Court  for  the  foreclosure  of  certain  mortgages  on  said  property  and  fran- 
chises ;  and  under  the  last  named  appointment  said  Receiver  took  possession 
of  said  leased  and  mortgaged  property  and  franchises,  claiming  said  lease  and 
the  property  and  franchises  thereunder  as  being  embraced  as  a  part  of  said 
mortgaged  property  of  the  Erie  Railway  Company,  and  as  such  Receiver  said 
Jewett  held  and  operated  the  road  of  said  Bridge  Company  and  received  and 
used  the  income  and  profits  from  the  same,  and  paid  or  caused  to  be  paid 
the  interest  on  said  bonds  as  part  of  the  rent  aforesaid ;  but  said  Receiver  did 
not  pay  and  wrongfully  refused  to  pay  the  sums  required  to  be  paid  under 
said  guaranty  on  said  stock  certificates,  and  wrongfully  refused  more  than 
seventy  thousand  dollars  per  year  of  said  rent,  and  kept  and  wrongfully 
retained  the  thirty-five  thousand  dollars  per  year  residue  of  said  rent ;  nor  did 
said  Receiver  pay  any  portion,  but  wrongfully  withheld  the  whole  of  the  gross 
earnings  under  said  lease,  if  any  there  were  beyond  said  seventy  thousand 
dollars  per  year. 

That  said  Jewett  has  therefore  to  such  extent  illegally  withheld  income  of 
said  leased  property,  and  a  part  of  the  rent  due  for  the  same  during  the  whole 
period  of  his  operating  said  Bridge  Company's  road,  and  has,  when  requested, 
refused  and  denied  his  obligation  to  pay  the  same,  and  the  same  is  still  due 
from  him. 

These  plaintiffs,  on  information  and  belief,  further  state,  that  while  said 
Jewett,  as  Receiver,  has  ceased  to  hold  said  leased  property  as  Receiver,  and 
has  delivered  the  same  to  or  for  the  new  Company,  defendant  herein,  desig- 
nated as  the  Western  Company,  he  is  still  a  Receiver  and  holds  money  applic- 
able to  discharge  his  obligations  as  such  Receiver,  and  he  holds  the  stock  of 
said  Bridge  Company  as  Receiver,  a  part  of  which  he  has  purchased  as  such 
Receiver,  and  a  part  of  which  he  received  from  said  Erie  Railway  Company 
and  others  as  part  of  the  property  held  by  it  at  the  time  of  said  JewQtfs 
appointment 

Seventh.  And  on  information  and  belief,  these  plaintiffs  state,  that  in 
eighteen  hundred  and  seventy-two,  after  the  Erie  Railway  Company  had  as 
aforesaid  refused  to  pay  said  thirty-five  thousand  dollars  a  year  part  of  said 
to  perform  said  guaranty,  said  Bridge  Company  and  its  officers  demanded  said 
rent,  or  to  perform  said  guaranty,  said  Bridge  Company  and  its  officers  de- 
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manded  said  rent  and  performance,  but  were  met  by  refusals  and  by  efforts 
to  secure  delay  by  negotiations,  and  said  negotiations  resulted  in  the  election 
of  P.  H.  Watson  (then  President  of  said  Erie  Railway  Company)  and  S.  L. 
M.  Barlow,  B.  W.  Blanchard  and  Charles  L.  Atterbury  (also  officers  of  the 
last  named  Company),  to  be  Directors  of  said  Bridge  Company,  in  October, 
eighteen  hundred  and  seventy-three. 

And  the  plaintiffs  in  like  manner  allege,  that  said  election  was  in  large 
measure  carried  by  the  vote  of  stock  of  said  Bridge  Company,  which  said 
Erie  Railway  Company  had  purchased  for  the  purpose  of  getting  control  of 
said  Bridge  Company,  with  the  intent  of  using  said  control  to  avoid  the  pay- 
ment of  said  rent ;  said  Erie  Railway  having  itself,  by  its  attorney,  said  Atte- 
bury,  voted  on  six  hundred  and  fifteen  shares,  and  controlled  the  vote  of  other 
shares  of  the  sixteen  hundred  and  seventy-five  shares  which  were  voted  at  the 
election  of  October,  eighteen  hundred'  and  seventy-three ;  and  said  Attebury 
and  the  other  inspectors  certified  that  said  Barr  voted  on  three  hundred  and 
thirty-five  shares,  which  was  the  fact,  and  that  E.  A.  Buck  voted  on  two 
hundred  and  twenty  shares  at  said  election,  as  appears  also  by  the  records  of 
said  election,  now  in  the  possession  of  said  Receiver  or  Western  Company ; 
and  the  plaintiffs  allege  that  of  the  stock  so  (and  since)  voted  upon  him,  two 
hundred  and  nine  shares  are  the  same  as  are  now  owned  by  the  plaintiff, 
Barr ;  that  eighty  shares  of  the  two  hundred  and  twenty  shares  voted  upon  by 
said  E.  A.  Buck,  are  the  same  now  owned  by  the  plaintiff,  Bush ;  and  that  the 
residue  of  shares  so  voted  was  stock  issued  for  the  same  reason  and  consid- 
eration as  the  said  stock  of  said  plaintiffs. 

Eighth.  And  these  plaintiffs,  on  information  and  belief,  allege  that  from 
about  the  date  aforesaid,  said  Erie  Railway  Company  and  its  officers  and 
representatives,  wrongfully  refusing  to  pay  said  rent  in  full,  and  denying  it's 
liability  so  to  do,  and  for  the  purpose  of  enabling  it  or  them  to  purchase 
said  Bridge  Company  stock  at  a  low  figure,  conspired  together  to  compel  the 
holders  of  said  stock  to  part  with  the  same  for  less  than  its  par,  or  true  value, 
and  that  said  conspiracy  and  wrongful  effort  have  been  and  now  are  continued 
by  the  other  defendants :  the  said  Bridge  Company  being  now  and  for  a  long 
time  past  in  the  control  of  the  said  Erie  Railway  Company,  or  of  the  other 
defendants,  or  some  of  them. 

That  by  reason  of  said  conspiracy  and  threat,  the  plaintiff,  Barr,  was,  on 
or  about  the  twenty-ninth  day  of  May,  eighteen  hundred  and  seventy-four, 
induced  to  accept,  and  the  Erie  Railway  Company  has  paid  him,  at  the  rate  of 
eighty  dollars  per  share,  being  ten  thousand  and  fifty  dollars  for  one  hundred 
and  twenty-six  shares  of  said  stock;  and  said  Company  bought  stock  at  the 
same  rate  of  Mr.  Eldridge,  one  of  the  Directors.  And  on  information  and 
belief  the  plaitniffs  allege,  that  all  of  said  five  thousand  shares  of  stock,  but 
eight  shares  in  the  name  of  one  Sterling,  the  eighty  shares  now  owned  by  the 
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plaintiff,  Bush,  and  the  shares  owned  by  said  Burr,  have  been  purchased  by 
some  of  the  defendants  at  very  low  rates,  though  said  Company  agreed  to  pay 
fifty  dollars  per  share  for  a  large  amount  thereof,  and  so  successful  were  the 
efforts  of  said  conspirators  to  depress  said  stock  and  get  control  of  the  same, 
after  they  had  acquired  a  large  part  thereof,  that  notwithstanding  the  Board 
of  Directors  of  the  Erie  Railway,  on  the  fifteenth  day  of  May,  eighteen  hun- 
dred and  seventy-four,  authorized  the  purchase  of  the  same  up  to  an  average 
rate  of  sixty  per  cent  of  the  par  value  thereof,  said  Company  and  its  officers 
or  representatives  compelled  the  sale  thereof  at  prices  as  low  as  ten  per  cent 
of  said  par  value,  which  is  the  largest  sum  they  will  now  pay  to  either  of  said 
plaintiffs  for  their  stock,  though  said  Erie  Railway  Company  had  once  agreed 
to  pay  the  plaintiff,  Barr,  several  times  that  price  for  the  stock  he  now  holds. 
And  the  plaintiffs,  on  information  and  belief,  allege,  that  the  refusal,  at  a  later 
date,  to  pay  a  larger  sum  than  ten  per  cent  of  the  par  value  of  said  stock 
has  been  made  only  because,  having  acquired  a  controlling  amount  of  the 
shares,  the  defendants  believe  they  can  prevent  the  plaintiffs  from  receiving 
any  dividends  or  other  income  from  the  ownership  of  their  stock. 

And  the  defendants  now  control  and  manage  said  Bridge  Company  for 
purposes  of  their  own,  and  in  disregard  of  the  rights  of  the  plaintiffs,  and  for 
the  exclusive  benefit  of  the  lessee,  and  its  assigns. 

Ninth.  That  about  the  fourteenth  day  of  July,  eighteen  hundred  and 
seventy-four,  the  defendant,  Hugh  J.  Jewett,  became  the  President  of  thu 
said  Erie  Railway  Company,  in  place  of  said  Watson,  and  has  continued  said 
President  until  this  date,  or  within  a  few  months  of  it. 

That,  as  these  plaintiffs  allege  on  information  and  belief,  said  Erie  Rail 
way  Company,  or  said  Jewett',  having  as  aforesaid  acquired  a  vast  majority  of 
said  Bridge  Company  stock  before  October,  eighteen  hundred  and  seventy- 
seven,  was,  on  the  tenth  day  of  that  month,  elected.first  a  Director,  and  then 
the  President  of  said  Bridge  Company,  and  he  has  continually  since  been 
such  President,  and  nearly  every  Director  since  has  been,  and  every  Director 
and  officer  now  is,  an  officer  or  agent  of  the  defendant,  the  Westrn  Company, 
which  last  namd  Company,  as  the  successor  in  law  of  said  Erie  Railway  Com- 
pany, and  the  purchaser  and  assignee  of  said  lease,  claims  and  holds  the  said 
leased  property,  and  takes  its  income  solely  under  and  by  virtue  of  said  lease. 
And  these  plaintiffs  in  the  same  manner  allege,  that  a  certificate  of  the  Secre- 
tary of  said  Bridge  Company,  who  is  also  the  Secretary  of  the  defendant,  the 
Western  Company,  of  the  first  of  December,  eighteen  hundred  and  seventy- 
nine,  shows  that,  of  the  stock  of  said  Bridge  Company,  said  Jewett,  as 
Receiver,  then  owned  or  held,  four  thousand  six  hundred  and  ninety  shares; 
that  the  thirteen  Directors  altogether  owned  or  held  thirteen  shares;  that  \V. 
K.  Barr  \\ned  or  held  two  hundred  and  nine  shares;  that  E.  A.  Buck  owned 
or  held  eighty  shares,  and  that  one  Sterling,  Trustee,  held  eight  shares,  the 
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same  being  in  all  said  five  thousand  so  issued ;  it  thus  appearing  there  are 
only  eight  shares,  besides  those  of  the  plaintiffs,  not  owned  by  the  defendants 
and  acquired  as  aforesaid.  And  further  the  plaintiffs  say,  that  the  manage- 
ment of  the  said  Bridge  Company  is  now  wholly  in  the  interest  of  said 
Receiver,  or  said  Western  Company,  and  those  they  represent ;  and  that, 
without  the  aid  of  the  Court,  these  plaintiffs  have  no  means  of  causing  a 
demand  by  said  Bridge  Company  of  said  unpaid  rent  or  earnings,  or  of 
enforcing  its  payment,  or  having  any  dividend  declared;  and  that  the  defen- 
dant's are  practically  both  lessor  and  lessee  under  said  lease,  and  are  interested 
and  using  their  interests  and  authority  to  defeat  the  plaintiffs  of  their  just 
rights,  and  in  preventing  any  dividend  being  declared  on  said  stock. 

Tenth.  That  in  one  of  the  aforesaid  suits  for  the  foreclosure  of  a 
mortgage,  dated  February  fourth,  eighteen  hundred  and  seventy-four,  and 
known  as  the  second  consolidated  mortgage,  under  which  said  Jewett  was 
•made  Receiver  by  said  Erie  Railway  Company,  and  in  which  the  Farmers' 
Loan  &  Trust  Company  were  plaintiffs,  and  the  Erie  Railway  Company  and 
others  were  defendants,  a  final  judgment  of  foreclosure  and  sale  was  entered, 
on  or  about  the  seventh  day  of  November,  eighteen  hundred  and  seventy- 
seven;  and  that  thereunder  and  in  pursuance  of  the  same,  and  of  the  orders 
of  the  Supreme  Court  of  the  State  of  New  York,  a  sale  was  made  of  the 
franchises  and  property  covered  by  the  last  named  mortgage  on  or  about  the 
twenty-fourth  day  of  April,  eighteen  hundred  and  seventy-eight,  and  that  a 
purchase  was  made  of  the  same  at  public  auction  (in  due  form  of  law  to 
pass  title  to  the  same  to  the  purchasers  by  a  committee  who  purchased  the 
same  for  a  Company  to  be  formed  under  the  laws  of  this  State.  That  such 
Company  was  formed,  the  same  being  the  defendant,  the  said  Western  Com- 
pany, and  the  last  named  Company  took  title  to  said  property  and  franchises 
by  conveyance,  purchase  and  delivery  from  said  committee,  whereby  the  last 
named  Company  became  possessed  of  all  said  property  and  franchises  so 
covered  or  claimed  to  be  covered  by  said  foreclosed  mortgage,  and  that 
among  the  property  so  covered  and  claimed  to  be  covered  was  said  leased 
property  and  franchises  of  said  Bridge  Company,  and  each  of  said  purchasers 
took  possession  and  enjoyed  said  leased  property  and  franchises  and  the 
income  of  the  same  by  virtue  of  such  sale  and  purchase ;  and  said  Western 
Company  having  taken  such  possession  June  first',  eighteen  hundred  and 
seventy-eight,  now  retains,  and  enjoys,  and  controls  the  same,  and  the  income 
thereof,  solely  by  virtue  of  said  lease,  and  the  facts  aforesaid,  but  refuses  to 
pay  thirty-five  thousands  dollars  of  rent,  while  paying  said  seventy  thousand 
dollars  of  rent,  and  is  by  reason  of  said  facts  liable  to  pay  said  rent  in  full 
and  thirty  per  cent  of  the  gross  earnings  of  said  leased  property. 

Eleventh.  On  information  and  belief  these  plaintiffs  further  state,  that 
at  all  stages  of  the  facts  and  proceedings  referred  to,  the  defendants  knew 
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of  said  contract,  and  of  the  provisions  of  said  lease  and  of  the  rights  and 
claims  of  the  plaintiffs. 

That  is  has  been  the  known  duty  of  those  who  have  controlled  said 
Bridge  Company  to  demand  and  collect  the  said  rent  remaining  in  arrears, 
and  that  they  have  wilfully  refused  and  neglected  to  do  so,  with  the  intent 
and  purpose  aforesaid. 

That  said  Bridge  Company  has  had  and  now  has  no  expenses  that  could 
absorb  any  material  portion  of  said  rent,  but  the  same  could  and  should  have 
been  collected  and  distributed  in  dividends,  and  it  was  a  violation  of  duty 
to  these  plaintiffs  on  the  part  of  the  officers  of  said  Bridge  Company  not  to 
make  such  collection  and  distribution ;  that  the  said  leases  and  their  assigns, 
and  said  Receiver  and  the  defendant,  have  neglected  to  keep  any  proper  or 
adequate  account  of  the  gross  or  net  earnings  of  said  Bridge  Company,  or  of 
its  road  under  said  lease,  whereby  it  is  made  difficult  to  determine  what  have 
been  the  gross  earnings  of  the  same  or  the  thirty  per  cent  of  the  value  of 
the  same;  and  that  for  the  proper  protection  of  these  plaintiffs  in  the  future, 
it  is  necessary  that  a  full  and  clear  account  of  such  earnings  should  be  kept. 

WHEREFORE,  the  plaintiffs  pray  that  an  account  may  be  taken  of  the  earn- 
ings of  the  leased  property  and  franchises  of  said  Bridge  Company  during 
the  period  that  the  same  has  been  held  or  operated  by  the  defendant,  the  Erie 
Railway  Company,  and  the  defendant,  Jewett,  Receiver,  and  the  defendant, 
the  Western  Company,  respectively;  and  also  of  the  amount  of  the  specific 
rent  in  arrear,  and  what  portion  is  due  to  each  period  aforesaid,  and  from 
whom ;  that  the  same  may  be  ordered  paid  in  proper  proportion  to  the  plain- 
tiffs respectively,  or  the  whole  adjudged  to  be  paid  to  said  Bridge  Company; 
and  said  Bridge  Company  may  be  required  to  pay  the  proper  proportion  of 
the  same  to  the  plaintiffs  respectively.  That  the  defendants  respectively  may 
be  adjudged  to  keep  proper  and  adequate  accounts,  which  shall  in  the  future 
show  the  gross  annual  earnings  of  said  leased  property ;  that  the  defendant, 
the  Bridge  Company,  may  be  required  from  time  to  time  to  demand  and 
collect  the  rent  and  gross  earnings  due  under  said  lease,  and  to  make  the 
proper  dividends  to  the  plaintiffs  from  such  earnings  and  from  the  rent  to  be 
collected;  that  the  defendant,  the  said  Western  Company,  may  be  adjudged 
to  be  the  assignee  liable  according  to  the  terms  of  said  lease,  and  the  plaintiffs 
may  have  all  other  and  further  relief  to  which  they  may  be  entitled,  and 
their  costs. 

EUHU  ROOT, 

Attorney  for  Plaintiffs. 


FORM  IV. 

(Cited,  Pages  17,  42,  45,  88.) 


Abuse  of  Joint  Control.  Equitable  Defense. 

NEW  YORK  SUPREME  COURT— COUNTY  OF  WESTCHESTER. 


•\ 


THE  FARMERS'  LOAN  &  TRUST  COMPANY, 
AS  TRUSTEE, 

Plaintiff, 
VS. 

THE  NEW  YORK  &  NORTHERN  RAILWAY 
COMPANY,  THE  NEW  YORK  LOAN  & 
IMPROVEMENT  COMPANY,  AND  THE  LIN- 
COLN NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YORK,  ARTEMUS  H.  HOLMES  AND 
ALFRED  R.  PICK, 

Defendants. 


The  defendant  Alfred  R.  Pick,  on  behalf  of  himself  and  the  other  persons 
similarly  situated,  who  own  and  hold  preferred  and  common  stock  of  the  New 
York  &  Northern  Railway  Company,  appearing  by  Simon  Sterne,  his  attorney, 
and  the  defendant  Artemus  H.  Holmes,  owner  and  holder  of  stock  of  said 
New  York  &  Northern  Railway  Company,  appearing  by  Holmes  &  Adams, 
his  attorneys,  unite  in  the  following  answer,  and  jointly  allege  and  show  to> 
the  Court  as  follows,  to  wit: 

DEFENCE  NUMBER  TWO. 

And  these  defendants,  for  a  further  and  separate  defense  to  the  complafnf 
in  this  action,  repeating  the  allegations  hereinbefore  contained,  show  that  the 
defendant,  The  New  York  &  Northern  Railway  Company,  organized  and 
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existing  under  the  laws  of  the  State  of  New  York,  to  wit,  an  act  of  the 
Legislature  of  the  State  of  New  York,  entitled  "An  Act  to  facilitate  the 
reorganization  of  railroads  sold  under  mortgage,  and  providing  for  the 
formation  of  new  companies  in  such  cases" ;  being  Chapter  430,  Laws  of  1874, 
passed  May  11,  1874,  and  the  cast  amendatory  and  supplementary  thereof,  is 
a  raijroad  corporation  owning  and  operating  a  line  of  railroad  extending  from 
One  Hundred  and  Fifty-fifth  Street,  in  the  City  and  County  of  New  York, 
at  a  point  in  connection  or  junction  with  the  Manhattan  Railway  Company, 
and  running  thence  northerly  and  westerly  across  the  Harlem  River,  and 
through  the  counties  of  New  York,  Westchester  and  Putnam,  and  terminating 
at  or  near  Brewsters,  in  the  Town  of  Southeast,  in  the  County  of  Putnam,  in 
the  State  of  New  York,  at  a  junction  with  the  railroads  of  the  New  York  & 
New  England  and  New  York  &  Harlem  Railroad  Companies.  That  it  also 
owns  and  operates  a  branch  line  extending  from  Cortlandt  Station  on  its  said 
main  line,  to  Getty  Square,  in  the  Town  of  Yonkers,  County  of  Westchester. 
That  it  owns  valuable  terminals  and  terminal  property  in  the  City  of  N\-\v 
York ;  that  it  owns  a  valuable  bridge  built  over  and  extending  across  the 
Harlem  River,  and  other  valuable  bridges,  trestles  and  viaducts ;  that  its  said 
line  of  railway  is  of  great  value  and  is  of  great  public  utility,  convenience  and 
necessity;  that  it  lies  midway  between  and  parallel  to  the  lines  of  railroad  of 
the  New  York  Central  &  Hudson  River  Railroad  Company  and  the  New  York 
•&  Harlem  Railroad  Company,  which  latter  railroad  is  leased  to  the  New  York 
Central  &  Hudson  River  Railroad  Company,  and  both  are  under  the  same 
management  and  control.  That  the  main  line  of  the  defendant  railway  com- 
pany is  fifty-four  and  six-hundredths  (54.06)  miles;  that  the  Yonkers  branch 
is  three  and  ten-hundredths  (3.10)  miles;  that  the  Mahopac  Falls  branch  is 
four  and  five-hundredths  (4.05)  miles,  being  in  all  sixty-one  and  twenty-one- 
hundredths  (61.21)  miles,  with  second  track  and  sidings  of  twenty-three  and 
ninety-seven-hundredths  (23.97)  miles;  making  a  total  mileage  of  eighty-five 
and  eightcen-hundredths  (85.18)  miles.  That  in  addition  to  said  lines  of 
railway  the  said  defendant  railway  company  owns  valuable  stations  and  depots 
along  its  line  of  railway  and  also  thirty-two  (32)  acres  of  terminal  property 
of  very  great  value  in  the  City  and  County  of  New  York,  situated  upon,  at 
and  under  the  Harlem  River,  and  that  it  also  owns  a  large  amount  of  ex- 
pensive railway  equipment  and  supplies  necessary  for  the  maintenance  and 
operation  of  its  railway,  and  that  with  a  single  exception,  to  wit,  the  railroad 
system  owned  and  controlled  by  the  said  New  York  Central  &  Hudson  River 
Railroad  Company  and  its  allied  corporations,  it  is  the  only  railway  company 
having  an  entrance  by  rail  into  the  City  of  New  York,  and  that  the  sniil 
entrance  by  rail  into  the  City  of  New  York  is  of  very  great,  peculiar  and 
increasing  value  to  itself  and  as  an  inducement  to  other  railway  corporations 
to  enter  into  contracts  with  it  for  the  use  of  its  road. 
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These  defendants  further  show,  and  refer  the  Court  to  the  recitals  of  the 
said  second  mortgage  mentioned  in  the  complaint  herein,  that  prior  to  the 
year  eighteen  hundred  and  eighty-seven  the  said  railroad  and  property,  the 
subject  of  this  action,  was  owned  and  operated  by  a  railroad  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  York,  called  the 
New  York  City  &  Northern  Railroad  Company.  That  by  reason  of  improvi- 
dent financial  operations  and  management  upon  the  part  of  said  last  named 
corporation,  the  said  New  York  City  &  Northern  Railroad  Company  about 
the  year  eighteen  hundred  and  eighty-two  became  involved  and  unable  to  pay 
the  interest  charges  upon  certain  mortgages  upon  its  said  railroad  and  prop- 
erty. That  thereafter  certain  proceedings  were  commenced  and  had  in  the 
Supreme  Court  of  the  State  of  New  York  for  the  foreclosure  of  the  said 
mortgages,  and  actions  were  brought  against  said  last  named  corporation  by 
various  creditors,  more  particularly  the  New  York  Loan  &  Improvement  Com- 
pany, one  of  the  defendants  herein.  That  pending  said  proceedings,  a  certain 
plan  for  the  reorganization  of  the  said  New  York  City  &  Northern  Railroad 
Company  was  entered  into  and  adopted  under  and  pursuant  to  the  laws  of  the 
State  of  New  York  hereinbefore  mentioned,  by  the  owners  and  holders  of  the 
bonds  issued  under  the  said  mortgages  of  the  New  York  City  &  Northern 
Railroad  Company,  which  plan  was  accepted  by  the  stockholders  of  the  said 
New  York  City  &  Northern  Railroad  Company,  or  some  of  them,  and  which 
plan,  and  the  details  of  which,  are  set  forth  in  the  articles  of  incorporation 
of  the  defendant  railway  company  and  in  the  mortgage  to  the  Farmers'  Loan 
&  Trust  Company,  dated  October  i,  1887,  and  referred  to  in  the  complaint 
herein.  That  the  said  plan,  among  other  things,  provided  for  the  formation 
of  a  new  corporation,  to  be  called  the  New  York  &  Northern  Railway  Com- 
pany, which  said  new  Company  was  to  obtain  and  operate  the  said  railroad 
and  property ;  that  the  said  new  company  was  to  create  and  issue,  and  did 
create  and  issue,  under  the  said  reorganization,  securities  as  follows : 

First  mortgage  gold  bonds  to  the  amount  of  $1,200,000,  payable  forty 
years  from  their  date,  with  interest  at  the  rate  of  five  per  cent,  per  annum, 
said  mortgage  being  dated  October  i,  1887. 

Second  mortgage  gold  bonds,  payable  forty  years  from  date,  to  the  amount 
of  $3,200,000,  with  interest  at  the  rate  of  four  per  cent,  per  annum,  said  mort- 
gage being  dated  October  i,  1887. 

Preferred  capital  stock  to  the  amount  of  $6,000,000. 

Common  capital  stock  to  the  amount  of  $3,000,000. 

That  the  said  first  mortgage  bonds  were  to  be  sold  and  were  sold  for 
after  the  rate  of  seventy-five  per  cent  of  the  par  value  of  the  said  former 
cash  at  par,  the  proceeds  being  intended  to  be  applied  and  were  applied  as  in 
said  plan  set  forth. 

That  the  said  second  mortgage  bonds  were  issued  to  the  former  bond- 
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holders  of  the  said  Xew  York  City  &  Northern  Railroad  Company  at  and 
after  the  rate  of  seventy-five  per  cent  of  the  par  value  of  the  said  former 
bonds,  to  the  amount  of  $2,772,750;  that  the  remainder  thereof  was  issued 
as  in  said  plan  set  forth. 

That  the  preferred  stock  was  issued  to  the  said  former  bondholders  for 
the  balance  of  their  holdings  and  as  in  said  plan  set  forth. 

That  the  common  stock  was  issued  to  the  holders  of  the  former  stock 
of  the  New  York  City  &  Northern  Railroad  Company,  share  for  share,  upon 
the  payment  of  the  sum  of  ten  dollars  per  share. 

That  by  the  terms  of  said  second  mortgage,  it  was  provided  that  the  first 
•eight  coupons  attached  to  the  bonds  issued  thereunder,  should  be  payable 
only  from  net  earnings  of  the  Company,  as  defined  in  the  said  mortgage; 
and  that  the  first  coupon,  the  payment  of  which  was  obligatory  on  the  new 
company,  was  the  coupon  maturing  on  the  ist  of  June,  1892. 

And  these  defendants  further  show  that  it  was  also  provided  in  the  said 
mortgage  that  the  income,  tolls,  profits,  benefits  and  advantages  pertaining 
to,  or  to  arise  or  accrue  from,  the  said  railway  and  railways  and  property, 
and  the  maintenance  and  operation  thereof,  should  become  part  of  the  se- 
curity for  the  payment  of  the  said  bonds  and  of  the  coupons  thereto  apper- 
taining. That  for  the  purpose  of  determining  the  proper  application  of  the 
earnings  of  the  said  company,  the  said  mortgage  contains  a  specification  of 
the  proper  charges  to  be  made  against  the  gross  earnings  of  the  company, 
and  that  such  specification  declares  that  such  charges  shall  include  the  gen- 
eral expenses  actually  incurred  in  operating  the  railroads  and  works  of  the 
defendant  railway  company,  and  keeping  the  same  and  its  rolling  stock, 
equipments  and  appurtenances  in  good  condition  and  repair,  the  annual 
taxes,  assessments  and  expenses  of  keeping  up  the  organization  of  the  de- 
fendant railway  company,  the  sum  of  sixty  thousand  dollars  ($60,000)  for 
the  annual  interest  charges  upon  the  first  mortgage  bonds. 

And  these  defendants  further  show  that  in  the  said  second  mortgage  it 
was  provided  that  the  trustee  thereof,  upon  default  of  the  payment  of  the 
principal  or  the  interest  of  said  bonds  thereby  secured,  or  any  part  of  said 
principal  or  interest,  when  by  the  terms  thereof  the  said  principal  or  the 
said  interest  may  become  due  and  payable,  shall  not  proceed  against  the 
defendant  railway  company  by  reason  of  such  default  as  in  said  mortgage 
provided,  except  upon  the  written  request  of  the  holders  of  $2,000,000,  in 
amount  of  said  bonds  then  outstanding  and  unpaid  or  unredeemed,  it  being 
intended  by  said  provision  and  provisions  that  the  defendant  railway  com- 
pany shall  not  be  harassed  by  litigation  or  the  said  mortgage  foreclosed, 
•except  in  good  faith  and  by  all  or  nearly  all  the  owners  of  said  second  mort- 
gage bonds,  who  may  have  purchased  the  same  for  purposes  of  investment 
nd  income. 
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And  these  defendants  further  allege  that  it  was  a  strong  inducing  ele- 
ment and  part  of  the  consideration  by  which  the  acquiescence  of  the  then 
bond  and  stockholders  to  the  plan  and  reorganization  was  obtained,  and  it 
was  the  understanding  and  expectation  upon  which  the  said  plan  and  reor- 
ganization was  finally  adopted,  that  the  peculiar  value  of  the  property  of 
the  New  York  City  &  Northern  Railway  Company,  together  with  its  com- 
manding position  for  terminal  purposes  for  the  City  of  New  York,  was  such 
that  it  was  reasonable  to  expect  that,  taking  into  consideration  the  growing 
commerce  and  constantly  increasing  population  of  the  city,  its  property  and 
such  commanding  position  would,  within  the  near  future,  make  it  of  great' 
value  to  roads  seeking  entrance  to  the  City  of  New  York  in  competition  with 
the  lines  now  operated  by  the  New  York  Central  &  Hudson  River  Railroad 
Company,  and  that  such  constantly  increasing  traffic  and  population  would 
expectations  were  rapidly  being  realized  in  the  increasing  values  of  such 
of  reorganization,  and  that,  therefor,  said  plan  and  reorganization  was 
ultimately  make  valuable  all  the  securities  and  stock  provided  for  in  the  plan 
adopted  so  as  to  save  to  the  then  existing  stockholders  the  equities  and  values 
represented  by  their  stock.  And  defendants  allege  that  about  the  time  when 
the  conspiracy  and  practices  were  devised  to  absorb  the  said  defendant  rail- 
way by  the  New  York  Central  &  Hudson  River  Railroad  Company  such 
property  of  the  defendant. 

These  defendants  further  show  that  heretofore,  and  through  and  imme- 
diately upon  and  after  the  reorganization  of  the  defendant  railway  company 
about  the  year  1887,  The  New  York  Loan  &  Improvement  Company,  one 
of  the  defendants  in  this  action,  acquired  and  became  the  owners  of  a  large 
amount  of  the  said  second  mortgage  bonds,  and  of  the  preferred  and  common 
stock  of  the  present  corporation.  That  ever  since  the  formation  and  organ- 
ization of  the  present  corporation,  and  continuously  thereafter,  and  until  after 
the  last  annual  meeting  of  the  said  New  York  &  Northern  Railway  Company 
in  October,  1892,  and  thereafter  the  said  Loan  &  Improvement  Company 
owned  or  controlled  a  majority  of  the  second  mortgage  bonds  and  of  the 
preferred  and  common  stock  of  the  said  defendant  railroad  company.  That 
at  the  annual  meeting  of  the  stockholders  of  said  defendant  railway  com- 
pany held  in  October,  1888,  and  at  every  subsequent  annual  meeting  of  the 
said  stockholders,  the  said  Loan  &  Improvement  Company,  by  its  ownership 
of  a  majority  of  the  common  and  preferred  stock  of  the  said  defendant  rail- 
way company,  controlled  absolutely  the  said  railway  corporation,  and  by 
means  of  said  control,  elected  directors  and  officers  of  said  defendant  rail- 
way company  who  represented  the  interests  of  it,  the  said  Loan  &  Improve- 
ment Company. 
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That  at  the  annual  meeting  of  the  stockholders  of  the  defendant  rail- 
way company  held  in  October,  1892,  the  following  persons  were  elected 
directors : 

C  T.  BARNEY,  J.  J.  BELDEN, 

A.  M.  BILLINGS,  H.  F.  DIMOCK, 

O.  H.  PAYNE,  W.  C.  WHITNEY, 

T.  DENNY,  G.  COPPELL, 

R.  M.  GALLOWAY,  G.  G.  HAVEN, 

R.  S.  HAYES,  W.  MERTENS, 
G.  W.  SMITH. 

That  of  the  said  directors  Messrs.  Barney,  Belden,  Billings,  Dimock  and 
Whitney,  were  directors  of  the  said  Loan  &  Improvement  Company ;  and  of 
the  other  directors,  all  except  Messrs.  Coppell,  Hayes  and  Mertens,  were 
stockholders  of  and  interested  in  the  said  Loan  &  Improvement  Company; 
and  this  defendant  further  shows  that  the  said  Board  of  Directors  (acting 
under  the  control  and  direction  of  the  said  Loan  &  Improvement  Company 
and  well  knowing  that  in  the  event  of  a  failure  to  pay  the  coupons  of  the 
said  second  mortgage  bonds,  which  would  mature  after  the  ist  of  December, 
1891,  the  said  Loan  &  Improvement  Company  would  control  the  foreclosure 
of  the  mortgage  securing  the  same,  and  that  under  a  sale  by  reason  of  such 
foreclosure  they  could  acquire  the  title  to  all  of  the  said  mortgaged  premises 
for  the  benefit  of  themselves,  and  to  the  exclusion  of  the  minority  holders 
of  the  preferred  and  common  stock)  failed  and  neglected  to  apply  the  net 
earnings  of  the  said  railway  in  accordance  with  the  provisions  and  agree- 
ments contained  in  the  said  mortgage. 

And  these  defendants  further  allege  that  instead  of  using  the  moneys 
earned  during  the  years  1891  and  1892  for  the  purposes  of  paying  the  coupons 
which  accrued  and  default  on  the  payment  of  which  is  sought  to  justify  the 
proceedings  herein,  the  Board  of  Directors  of  the  said  railway  company,  for 
the  purpose  of  furthering  the  sale  of  said  property  in  their  own  interest  as 
herein  set  forth,  and  to  enable  the  said  property  to  be  absorbed  and  acquired 
by  some  other  railroad  corporation,  failed  to  apply  the  said  money  for  such 
purposes,  but  applied  the  same  for  unnecessary  betterments  and  improve- 
ments on  the  road,  so  as  to  increase  its  value  for  such  purposes  and  to  the 
detriment  of  these  defendants,  and  others  similarly  situated  with  them. 

And  these  defendants  further  show  that  the  gross  earnings  of  the  said 
defendant  railway  company  amounted  to  the  following  sums  for  the  following 
fiscal  years,  ending  on  the  3Oth  of  June  of  each  year  specified,  excepting  for 
the  years  1889  and  1890,  when  the  said  fiscal  years  ended  on  the  joth  of  Sep- 
tember, that  is  to  say 
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September    30,    1890 536,769.33 

September    30,    1889 $567,212.62 

June  30,   1891 483,326.00  (nine  months) 

June  30,   1892 521,216.80 


Total $2,108,674.75 

That  the  fixed  charges  by  way  of  interest  on  the  first  mortgage  during 
the  said  four  years  amounted  to  $240,000.  That'  a  large  part  of  the  said 
remaining  earnings  have,  by  the  acts  of  the  Board  of  Directors  of  the  said 
defendant  railway  company,  been  applied  to  purposes  other  than  the  operating 
expenses,  taxes  and  necessary  betterments ;  and  that  the  application  of  such 
earnings  to  such  other  purposes  was  made  by  the  direction  of  said  board  for 
the  purpose  of  increasing  the  value  of  the  security  held  for  the  second  mort- 
gage bonds  and  in  disregard  of  the  rights  and  interests  of  the  said  minority 
stockholders,  and  in  vilation  of  the  terms  and  provisions  contained  in  said 
second  mortgage. 

And  these  defendants  allege  that  if  the  said  directors  had  complied  with 
the  terms  and  provisions  of  the  said  mortgage,  the  said  earnings  would  have 
been  amply  sufficient  to  pay  the  said  coupon  maturing  on  June  I,  1892, 
amounting  to  $64,000,  and  there  would  at  present  be  no  defaulted  coupon 
under  which  a  foreclosure  of  the  said  property  could  be  had. 

And  this  defendant  further  alleges  and  charges  that  the  said  misapplica- 
tion of  the  earnings  of  the  Company  was  made  with  the  object  and  intent  of 
bringing  about  such  default  in  order  that  the  said  holders  of  the  majority 
of  the  second  mortgage  bonds  and  of  the  preferred  stock  and  of  the  common 
stock  would,  by  means  of  foreclosure,  destroy  the  interests  of  the  minority 
stockholders,  and  thus  reorganize  the  said  corporation  and  its  property  in 
such  manner  as  to  secure  for  themselves  the  entire  advantage  and  benefit 
thereof. 

WHEREFORE,  these  defendants  demand  that  the  complaint  herein  be  dis- 
missed, with  costs,  and  that  they  may  have  such  other  affirmative  and  addi- 
tional relief,  or  both,  as  the  Court  may  deem  proper  in  the  premises  and  as 
may  be  just. 

SIMON  STERNE, 

Attorney  for  Defendant  Alfred  R.  Pick, 
Office  and  Post  Office  Address,  56  Beaver  Street,  New  York  City,  N  Y. 

HOLMES   &  ADAMS, 

Attorneys  for  Artemas  H.  Holmes,  one  of  the  Defendants  aforesaid, 

15  Broad  Street,  New  York. 


FORM  V. 

(Cited,  Page  38.) 


Oppression  by  Directors  and  Officers.     Suit  in  Equity 
to  Obtain  Redress. 

SUPREME    COURT— NEW    YORK    COUNTY- 


THE  SARANAC  &  LAKE  PLACID  RAILROAD 
COMPANY, 

Trial  to  be  had  in  the  County 


vs. 


CHARLES  E.  ARNOLD  AND  ALFRED  J.  VOYER. 


of  New  York. 


The  plaintiff,  by  Forster  &  Speir,  its  attorneys,  complaining  of  the  defen- 
dant's and  alleges  on  information  and  belief  as  follows : 

1.  That  the  plaintiff  is  a  domestic  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York. 

2.  That   in  all  times   hereinafter  mentioned   the  defendant   Charles   E. 
Arnold  was  the  plaintiff's  President  and  was  one  of  the  plaintiff's  Directors, 
and  was  duly  elected  and  qualified  as  such  President  and  Director. 

3.  That  at  all  the  times  hereinafter  mentioned  the  defendant  Alfred  J. 
Voyer  was  the  plaintiffs  Treasurer  and  was  one  of  the  plaintiff's  Directors' 
and  was  duly  elected  and  qualified  as  such  Treasurer  and  Director. 

4.  That   between   June   23,    1893,   and   March   23,    1896,   the   defendants 
collected  and  received  money  and  property  belonging  to  the  plaintiff  and  with- 
held and  retained  from  the  plaintiff  money  and  property  to  which  the  plaintiff 
was  entitled,  to  the  amount  of  $23,321.69,  for  their  individual  use  and  benefit, 
no  part  of  which  has  been  paid  to  the  plaintiff,  though  payment  thereon  has 
been  duly  demanded  from  the  defendants. 

5.  That  the  defendants  collected  and  withheld  for  their  individual  use 
and  benefit  the  said  sum  of  $23,321.69,  which  the  plaintiff  owned  or  was 
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•entitled  to,  by  means  of  their  powers  as  the  plaintiff's  President,  Treasurer, 
and  as  the  plaintiff's  Directors,  Trustees  and  agents,  and  by  means  of  their 
fiduciary  relations  to  the  plaintiff;  that  if  any  part  of  said  money  was  col- 
lected or  withheld  by  the  defendants  pursuant  to  any  alleged  contract  or 
arrangement  with  the  plaintiff,  such  pretended  contract  was  and  is  illegal  and 
void  because  it  was  and  is  made  in  violation  of  the  defendants'  trust  and 
fiduciary  relation  towards  the  plaintiff,  and  was  made  by  the  defendants  as 
the  plaintiff's  Trustees  with  themselves  as  individuals,  for  the  purpose  of  their 
individual  enrichment  and  gain,  and  as  a  part  of  a  scheme  contrived  by  the 
defendants  for  the  purpose  of  mutually  aiding  each  other  in  obtaining  from 
the  plaintiff  money  and  property  to  which  they  were  not  entitled,  by  means 
of  a  breach  of  their  fiduciary  relations  towards  the  plaintiff  for  their  indi- 
vidual gain  and  profit ;  that  if  any  such  contract  was  made  between  the 
defendants  as  individuals  and  the  defendants  or  either  of  them  as  the  repre- 
sentatives of  the  plaintiff,  it  was  a  breach  of  the  defendants'  fiduciary  relation 
towards  the  plaintiff,  and  for  the  purposes  of  their  individual  profit  and  gain, 
and  was  illegal,  void  and  without  consideration. 

6.  That  the  said  sum  of  $23,321.69  was  received  by  the  defendants  ac 
the  money  of  the  plaintiff  and  for  the  plaintiff's  use  and  benefit. 

7.  That  no  part  of  said  sum  has  been  paid  to  the  pliantiff,  though  pay- 
ment of  the  same  has  been  duly  demanded  of  the  defendants. 

WHEREFOR,  the  plaintiff  demands  judgment  against  the  defendants  for  the 
sum  of  twenty-three  thousand  three  hundred  and  twenty-one  dollars  and 
sixty-nine  cents,  with  iiiterest  thereon  from  March  23,  1896,  besides  the  costs 
of  this  action,  and  for  such  other  and  further  relief  as  to  the  Court  may 
seem  just. 

FORSTER  &  SPEIR, 

Plaintiff's  Attorneys, 
52  Wall  Street,  New  York  City. 


FORM  VI. 

(Cited,  Page  44.) 


Suit    in    Equity    by    Attorney    General    to    Set    Aside 
Trust   Agreement 

SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
Plaintiffs, 


vs 

Amended  Complaint. 


THE  NORTH  RIVER  SUGAR  REFINING  COM- 
PANY, 

Defendant. 


The  People  of  the  State  of  New  York,  by  their  Attorney-General,  upon- 
leave  of  Court  duly  granted,  in  this  their  amended  complaint,  on  information 
and  belief,  allege : 

I.  For  a  first  cause  of  action,  that  defendant  is  a  corporation  created 
and  organized  under  and  pursuant  to  the  Act  of  the  Legislature  of  New 
York,  passed  February  17,  1848,  and  entitled  "An  Act  to  authorize  the  forma- 
tion of  corporations  for  manufacturing,  mining,  mechanical  and  chemical 
purposes,"  and  the  acts  amendatory  thereof;  that  defendant's  certificate  of 
incorporation,  filed  on  or  about  the  tenth  of  February,  1865,  declares  its  name 
to  be  "The  North  River  Sugar  Refining  Company,"  its  place  of  business  in  the 
City  of  New  York,  and  its  object  the  manufacture  and  sale  of  sugar,  syrups 
and  molasses;  that  in  violation  of  law  and  in  abuse  of  its  powers,  and  in  the 
exercise  of  privileges  and  franchises  not  conferred  upon  it,  defendant,  on 
i  T  about  the  first  of  October,  1887,  in  the  City  of  New  York,  together  with 
the  other  subscribers  thereto,  entered  into  and  become  a  party  to  and  carried 
out  the  following  agreement,  namely : 

[Trust  Deed.*] 

That  thereafter,  and  under  and  pursuant  to  the  provisions  of  said  agree- 
ment, the  capital  stock  of  defendant  was  transferred  to  said  Board,  "The 


*For  copy  of  Trust  Deed,  see  Helliwellon  Stock  and  Stockholders, page  694. 
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Sugar  Refineries  Company,"  and  in  lieu  thereof  certificates  were  issued  by 
said  Board ;  that,  pursuant  to  said  agreement,  such  of  the  parties  thereto  as 
were  not  then  incorporated  became  corporate  bodies,  and  their  capital  stock 
was  transferred  to  said  Board  and  certificates  issued  in  lieu  thereof,  that 
the  greater  part  in  number  and  value  of  said  certificates  is  owned  by  the 
members  of  said  Board ;  that  by  means  of  said  agreement,  and  the  powers 
thereby  conferred  upon  said  Board,  said  Board  monopolizes  the  manufacture 
and  sale  of  refined  sugar  in  the  State  of  New  York,  and  is  enabled  to  control 
at  will  the  production  and  price  of  said  sugar  in  said  State  and  in  the  United 
States ;  that,  in  exercise  of  the  powers  conferred  by  said  agreement,  said 
Board  controls  the  action  of  defendant  and  the  other  corporations,  parties  to 
said  agreement,  in  the  conduct  of  their  business,  and  controls  and  regulates 
the  production  and  price  of  refined  sugar  in  the  State  of  New  York  and  in 
the  United  States ;  that  in  the  exercise  of  the  said  powers  said  Board  has 
limited  the  production  and  increased  the  price  of  said  sugar  in  said  State 
and  in  said  United  States,  and  that  said  agreement  constitues  a  combination 
to  do  an  act'  injurious  to  trade  and  commerce,  to  which  combination  defendant 
is  a  party. 

2.  For  another  and   separate  cause  of  action,   plaintiffs,   repeating  the 
allegations  of  the  preceding  count,  aver  that,  for  and  during  the  year  1888, 
defendant   willfully  neglected   and   omitted,   and   still   willfully  neglects   and 
omits,  to  make,  file  and  publish  any  report  as  prescribed  and  required  by 
Section  12  of  the  act  by  and  under  which  defendant  was  created  a  corpora- 
tion. 

3.  For  another  and  separate   cause   of  action,   plaintiffs,   repeating  the 
allegations  of  the  first  above  count,  aver  that,  in  December,  1887,  defendant 
went  out  of  business  and  ceased  its  operations,  and  thenceforth  to  the  present 
time  omitted  and  neglected  to  refine  or  manufacture  or  sell  sugar,  syrups  or 
molasses,  and  has  failed  and  still  fails  to  do  any  business  or  to  exercise  its 
powers. 

WHEREFORE,  plaintiffs  demand  judgment  that  defendant,  the  North  River 
Sugar  Refining  Company,  be  dissolved,  its  charter  vacated,  and  its  corporate 
existence  annulled;  that  it  be  enjoined  from  acting  as  a  corporation,  and  a 
Receiver  of  its  property  be  appointed,  and  for  such  other  and  further  relief 
as  may  be  appropriate,  with  costs. 

CHAS.   F.  TABOR, 

Attorney  General, 
Plaintiff's  Attorney. 
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Recover  Price. 

NEW   YORK   SUPREME   COURT— NEW   YORK   COUNTY. 


DAVID  McCmRE,  RECEIVER  OF  THE  LIFE 
UNION, 

Plaintiff, 

vs. 

WILLIAM  H.  LAW, 

Defendant 


The  plaintiff,  appearing  herein  by  Herbert  B.  Turner,  his  attorney,  com- 
plaining of  the  defendant,  alleges  and  respectfully  shows  to  this  Court,  on 
information  and  belief: 

I.  That  The  Life  Union,  hereinafter  referred  to,  was  on  and  prior  to  the 
29th  day  of  November,  1893,  a  domestic  corporation  and  engaged  in  the 
business  of  life  insurance  on  the  co-operative  or  assessment  plan. 

II  and  III.     (Allegations  showing  the  appointment,  etc.,  of  the  Receiver.) 

IV.  That  between  the  i6th  day  of  June,  1891,  and  the  27th  day  of  June, 
1892,  this  defendant  was  president  and  a  director  of  the  said  The  Life  Union, 
and  as  such  director  it  was  his  duty  to  protect  and  preserve  the  property  of 
said  corporation. 

V.  That  the  said  defendant,  while  such  president1  and  director,  entered 
into  an  agreement  with  a  majority  of  his  co-directors  of  said  corporation,  by 
which  he  and  said  majority  of  the  directors  agreed,  in  consideration  of  the 
payment  to  him  and  them  of  the  sum  of  fifteen  thousand  dollars,  or  there- 
abouts, to  resign  as  director  and  directors  of  said  The  Life  Union,  to  sell  for 
said  sum  his  position  as  president  and  director  to  one  Louis  P.  Levy,  and  to 
turn  over  the  assets  and  control  of  said  corporation  to  said  Louis  P.  Levy, 
or  such  person  as  he  might  designate. 
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VI.  That  said  defendant,  in  utter  disregard  of  the  duty  which  he  owed 
to  The  Life  Union  as   director,   received   from  the  said   Levy  the   sum  of 
fifteen  thousand  dollars,  or  thereabouts,  and  resigned  as  president  and  director 
of  said  corporation,  and  he,  and  a  majority  of  the  directors  of  said  corpora- 
tion, wrongfully,  unlawfully  and  fraudulently  and  in  utter  disregard  of  the 
rights  of  said  corporation,  allowed  the  said  Levy  to  be  elected  president  of 
the  said  The  Life  Union,  and  transferred  the  control  and  management  of 
said  corporation  to  said  Levy. 

VII.  That  in  Consideration  of  the  aforesaid  transfer  to  said  Levy,  this 
defendant  received  the  sum  of  three  thousand  dollars,  which  he  applied  to  his 
own  use,  and  divided  the  balance  among  the  directors  of  said  The  Life  Union, 
who  were  acting  with  him. 

VIII.  That  the   said  sum  of  three  thousand  dollars,   so   as   aforesaid 
applied  by  the  defendant  to  his  own  use,  was  the  property  of  the  said  The 
Life  Union  and  its  creditors,  and  its  unlawful  appropriation  by  the  defendant 
has  damaged  the  said  The  Life  Union  and  it's  creditors  in  the  sum  of  three 
thousand  dollars. 

WHEREFORE  the  plaintiff  demands  judgment  against  the  defendant, 
William  H.  Law,  for  the  sum  of  three  thousand  dollars,  with  interest  thereon 
from  the  27th  day  of  June,  1892,  besides  the  costs  of  this  action. 

HERBERT  B.  TURNER, 

Plaintiff's  Attorney, 

22  William  Street, 
New  York,  N.  Y. 
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ABANDONMENT, 

of  enterprise  is  a  defense  by  subscriber,  84. 

ABUSES, 

of  management  afford  special  field  for  relief  in  equity,  82. 
redress  reaches  abuse  of  joint  control,  42. 
stockholder's  defenses  defined,  82. 
including  corporate  mismanagement,  82. 
also  abuse  of  control,  82. 

ACCOUNTING, 

is  a  distinctive  power  of  equity,  10. 

ACTIONS   (see  "Relief,"  "Stockholder's  Suits,"  "Stockholder's  Defenses"). 
ACQUIESCENCE  (see  "Ratification,"  "Laches,"  "Estoppel"). 

ADJOURNMENT, 

adjourned  meetings,  60. 

ADVERTISING, 

affords  consideration  for  issue  of  stock,  49. 

AGENT, 

fidelity  of,  not  insured  by  directors,  75. 

AGREEMENT  (sec  "Contract"). 

ALTERATION  (see  "Fundamental  Change"). 

of  character  or  amount  of  capital,  not  within  powers  of  directors,  78,  83. 
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AMALGAMATION   (see  "Combination,"  "Holding  Companies"). 
ANNUAL  MEETING  (see  "Regular  Meeting"). 
AMENDMENT   (see  "Alteration"). 

APPLICATION, 

by  stockholder,  to  corporation,  prior  to  suit,  37. 

ARTICLES  OF  INCORPORATION  (see  "Charter"), 
material  amendment,  how  made,  78. 

ASSETS, 

sale  of  entire  assets  of  prosperous  company  requires  unanimous  con- 
sent, 18. 

BALLOT, 

special  form  not  required,  at  stockholders'  meeting,  60. 

BOARD  OF  DIRECTORS   (see  "Directors"). 

BONUS, 

stock  bonus  permitted  in  New  York,  51. 
general  rule  opposed  to  bonus,  52. 

BOOKS  AND  PAPERS, 

inspection  of,  a  right  of  stockholder  foi  proper  purpose,  33. 

BY-LAWS, 

details  of  directors'  meeting  governed  by,  77. 

terms  of  preferred  stock  included  in  charter,  by-laws  or  resolutions  of 
stockholders,  64. 

CAPITAL, 

directors  not  empowered  to  change,  78. 
dividends  from,  not  allowed,  55. 

CAPITAL  STOCK  (see  'Stock"). 

CERTIFICATE  OF  INCORPORATION   (see  "Charter"). 

CERTIFICATE  OF  STOCK, 

registry  of,  not  essential  to  right  to  vote,  61. 
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CESTUI  QUE  TRUST, 

is  declared  the  weaker  party,  75. 

CHARTER  (see  "Fundamental  Change"). 

directors  must  not  change  general  purpose  of,  63,  78. 
terms  of  preferred  stock  included  in  charter,  by-laws  or  resolutions  oT 
stockholders,  64. 

COMBINATIONS, 

when  constituting  corporate  partnerships  are  trusts,  44. 

such  combinations  no  longer  tolerated,  44. 
combinations  principal  source  of  "Watered  Stock,"  53. 

COMITY, 

between    States,    affords    measures    of    rights    of    foreign    corpora- 
tions, 23,  77.  * 

COMPANY  (see  "Corporation"). 

CONSENT, 

sale  of  entire  assets  of  prosperous  company  requires  unanimous,  18,  43. 
increase  of  debt  requires  stockholders'  consent,  86. 

CONSOLIDATION    (see  "Combination,"  "Holding  Companies"). 

CONSPIRACY, 

courts  of  equity  will  not  assist  party  who  has  joined  in,  26. 
by  officer,  does  not  preclude  corporation  from  relief,  27. 

CONSTITUTIONAL  LAW, 

failure  to  comply  with  statute  or  constitution,  releases  subscribers,  82. 

CONTRACT, 

directors  make  contracts  for  company,  74. 

between  directors  and  company  receive  careful  inspection  by  courts,  40. 

affording  secret  profits  to  directors  are  voidable,  75. 

rule  includes  interests  adverse  to  corporation,  75. 
subscription    contract    obtained    by    fraud    not    binding,    if   repudiated 

promptly,  85. 
conditional  contract  must  be  performed  by  company,  85. 

CONTROL, 

equity  is  powerful  in  controlling  abuses  of,  12,  82. 

control  of  voting  power  may  be  granted  to  preferred  stock,  6£ 
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CORPORATE  DEATH, 

directors  have  no  power  to  dissolve  corporation,  78. 
acts  of  this  description  pertain  to  stockholder  only,  78. 

CORPORATE  POWERS  (see  "Powers  of  Corporation"). 

CORPORATION, 

fraudulent  transactions  tend  to  destroy  corporation,  16. 
sale  of  entire  assets  of  prosperous  company  requires  unanimous  con- 
sent, 1 8. 

joint  control  must  not  favor  one  corporation  at  expense  of  another,  20.. 
sale  of  corporate  office  not  allowed,  22. 
sole  ownership  of  stock  not  excuse,  22. 
no  right  to  change  corporate  stock  or  purpose,  24. 
agrees  to  keep  within  powers,  25. 

ratification  by  individual  stockholder  not  binding  on,  27. 
is  a  necessary  party,  in  stockholders'  suits,  39. 
result  of  litigation  belongs  to  company,  39. 
directors,  as  trustees,  responsible  to,  40. 

contracts  between  directors  and  company  require  careful  inspec- 
tion, 40. 

directors  must  use  property  of,  as  trustees  should  do,  13. 

sale  of  corporate  property  to  director's  wife  is  questionable  act,  15. 

buying  property,  by  director  at  sheriff's  sale  will  be  scrutinized 

by  court,  15. 

corporation  or  majority  cannot  ratify  fraud,  63. 
directors  mind  and  soul  of,  73. 

must  not  have  interests  adverse  to  corporation,  73. 

occupies  confidential  position,  74. 

rule  prohibits  interests  adverse  to  corporation,  75. 

is  chargeable  with  corresponding  duties,  74. 

make  contracts  for  company,  74. 

is  an  exclusive  right,  74. 

meeting  of,  required  to  bind  company,  78. 
stockholders  may  defend  in  behalf  of,  82. 

entitled  to  protect  it  against  injustice  or  fraud,  87. 

officers  should  raise  valid  defense,  88. 

when  officers  default,  stockholder  may  defend,  88. 

COUNSEL, 

advice  of,  not  a  defense,  43. 
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COURT  (see  "Law,"  "Equity"). 

indirect   transfers  of  corporate  property  to  directors,   regarded    with 
disfavor,  by,  45. 

when  gross  over-capitalization  is  established,  courts  will  intervene,  54. 

do  not  make  bargains,  54. 

do  not  interfere  with  business  routine,  55. 

will  define  reasonable  operating  expense,  when  right  to  dividend  in- 
involved,  67,  68. 

always  presume  trustee  (director)  is  stronger  party,  75. 
conduct  of  directors  scrutinized,  76. 
secret  contracts  not  favored,  85. 

affirmative  redress  is  rule  of  federal  courts,  88. 

CREDITOR, 

not  concerned  in  amount  of  stock  issue,  50. 
have  priority  over  preferred  stock,  67. 

CUSTOM, 

regulates  method  of  voting  at  stockholders'  meeting,  60. 

DAMAGES  (see  "Stockholders'  Suits"). 

DEFENSE, 

advice  of  counsel  not  a,  43. 
stockholder's  defenses  defined,  82. 

corporate    mismanagement    affords    stockholder    right    to    inter- 
pose, 82,  88. 

DEMAND  (see  "Notice"). 

officers  are  proper  party  to  bring  suit,  36. 

is  usually  required  before  stockholder  can  litigate  for  corporation,  37. 

not  necessary  when  management  is  adverse  to  corporate  interests,  37. 

DIRECTORS  (see  "Meetings  of  Directors"), 
arc  mind  and  soul  of  corporation,  73. 
purpose  of  board  of,  7. 

powers  joined  with  duty  to  stockholders,  8. 
possess  no  binding  power  as  individuals,  78. 
conflict  between  self-interest  and  official  duties,  13,  79. 
must  use  corporate  property  as  trustees  should  do,  13,  79. 

unfair  transactions  set  aside,  14,  42. 

formal  release  will  not  relieve  liability,  79. 
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DIRECTORS.— Continued. 

directors'  claims  not  preferred,  15. 

sale  of  corporate  property  to  director's  wife,  15. 

disinterested    board    of    directors    necessary    for    proper    administra- 
tion, 16,  73,  80. 

may  deal  as  individuals  with  corporation,  14. 

contracts  between  company  and,  will  receive  judicial  inspection,  40. 

courts  regard  with  disfavor  transfer  of  corporate  property  to,  40. 

dividends  paid  out  of  principal  must  be  returned  by,  40. 

held  to  usual  care  and  diligence,  41. 
best  judgment  required,  49. 
and  officers  act  by  delegated  powers,  58. 
do  not  possess  power  to  dissolve  corporation,  63. 

dividend  question  usually  left  to,  70. 

office  limits  independence  of,  73. 

DISCRIMINATION, 

between  members  of  class,  not  allowed,  66. 

DISSOLUTION, 

requires  action  by  stockholders,  63. 
directors  do  not  possess  this  power,  63. 

DIVIDENDS   (see  "Profits"). 

profits,  how  divided  between  common  stock  and  preferred  stock,  66. 
all  members  of  same  class  possess  equal  rights  to,  66. 

creditors  have  priority  over  preferred  stock,  67. 

operating  expenses  also  prior  charge,  67. 

different  rules  in  American  and  English  courts,  68. 
injustice  will  not  be  permitted,  70. 
stock  dividends,  52. 

DOMESTIC  CORPORATION, 

rule  affecting  directors'  meeting,  stated,  77,  82. 

ELECTION    (see  "Meetings  of  Directors,"  "Meetings  of  Stockholders"). 

EQUITY, 

relief  is  afforded  to  stockholder  by  equity,  9. 
distinction  between  equitable  and  legal  rights,  10. 
is  powerful  in  controlling  abuse  of  management,  12. 
restrains  fraud,  18. 
different  forms  of  relief  in  Law  and  Equity,  35. 
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EQUITY.— Continued. 

how  a  right  in  equity  is  recognized,  34. 
advantages  pertaining  to  equitable  relief,  34. 
actual  ownership  of  shares  required,  35. 
purposes  of  suits  in,  36. 
results  of  litigation,  how  distributed,  36. 
officers  are  proper  party  to  bring  suit,  36. 
demand  is  usually  required,  37. 
when  demand  will  be  waived,  37. 
every  stockholder  has  right  to  obtain  redress,  38. 
ratification  prevents  redress,  38. 
corporation  is  a  necessary  party,  38. 
result  of  litigation  belongs  to  company,  39. 
permits  minority  to  interpose  defense,  84, 

ESTOPPEL  (see  "Laches,"  "Ratification"), 
ratification  prevents  redress,  38. 
by  inaction,  26. 
silence  waives  defects,  60. 
by  sharing  in  profits,  26. 

of  individual  stockholder  not  binding  on  corporation,  27. 
reasonable  time  defined,  28. 
presumption  of  approval,  29. 
•effect  of  transfer  on  right  to  redress,  29. 

in  New  York,  29. 

in  Federal  courts,  29. 

in  English  courts,  30. 

•stockholders'  meeting  may  ratify  doubtful  act,  77. 
also  when  all  directors  are  present,  defect  may  be  cured,  77. 

EVIDENCE  (see  "Stockholders'  Suits"). 

EXPENSES   (see  "Income,"  "Profits,"  "Dividends"). 

paid  to  successful  plaintiff  in  stockholder's  suit,  36. 
expenses  of  operation  are  prior  charge,  67. 
what  is  reasonable  expense,  courts  will  define,  68. 
different  rules  in  American  and  English  courts,  68. 

FALSE  REPRESENTATION  (see  "Unfair  Transactions,"  "Fraud"). 

FORECLOSURE, 

stockholder  may  intervene  In,  80. 
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FOREIGN  CORPORATIONS, 

meetings  outside  home  State,  77,  82. 

FORFEITURE  OF  CHARTER  (see  "Fraud"). 

FORMS :    PLEADINGS  IN  LEADING  CASES,  TO  OBTAIN  REDRESS 
AGAINST: 

I,  V — abuse  of  joint  control, 

VI — monopoly, 

IV — oppression  by  majority, 

III — sale  of  office, 

I,  II,  V — ultra  vires, 

FRAUD, 

fraudulent  transactions  tend  to  destroy  corporation,  16. 

distinction  between  oppression  and,  17. 

instances  of  fraudulent  transfers  and  incumbrances,  17. 

recourse  to  equity  necessary  to  restrain,  18. 

effects  of  oppression  and  fraud  compared,  19. 

vitiates  meetings,  60. 

corporation  or  majority  cannot  ratify,  63,  84. 

false  prospectus  and  report  are  fraudulent  acts,  84,  85. 

FRAUDULENT  INTENT, 

good  faith  of  directors  overcomes  appearance  of,  76. 

FRANCHISE  OF  CORPORATION  (see  "Charter"). 

FUNDAMENTAL  CHANGE  (see  "Charter"). 

directors  not  empowered  to  change  general  purpose,  78. 

have  no  right  to  dissolve  corporation,  78. 

acts  of  this  description  pertain  to  stockholders  only,  78. 
in  corporate  purpose,  unless  ratified,  release  subscriber,  83. 
material  changes  are  vital,  83. 

GENERAL  MEETING  (see  "Meetings  of  Directors,"  "Meetings  of  Stock- 
holders"). 

GIFT  (see  "Bonus"). 

stock  may  be  donated  to  treasury,  for  corporate  purposes,  50. 

GOOD  FAITH, 

of  directors  required,  76. 
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HOLDING  COMPANIES, 

are  modern  means  of  joint  control,  44. 

minority  still  retain  every  right,  44, 

manipulation  through  joint  control  not  countenanced,  45. 
powers  of,  must  be  specifically  conferred,  45. 
possess  usual  powers  of  stockholders,  46. 

HOLDING  OVER,  BY  DIRECTOR, 

does  not  prejudice  usual  rights  of  director,  74. 
term  continues  until  successors  are  chosen,  75. 
directors  act  as  trustees,  when,  75. 

HOME  STATE  OF  CORPORATION, 

directors'  meeting  should  be  held  in  home  State,  61,  77. 

INACTION  (see  "Laches"). 

IMPLIED  POWERS, 

distinctive  rights  of  holding  companies,  not  within,  45. 

INCOME  (see  "Dividends"). 

sharing  in  profits  amounts  to  ratification,  26. 

INCOMPETENTS, 

incompetent  stockholders  should  be  represented  by  guardians  at  meet- 
ings, 62. 

INCREASE  OF  CAPITAL  STOCK, 

requires  action  by  stockholders,  in  compliance  with  statute,  24,  78 

INFANTS  (see  "Incompetents"). 
IN'SANE  (see  "Incompetents"). 

INJUNCTION, 

is  distinctive  power  of  equity,  10. 

dissenting  stockholder  may  enjoin  issue  of  watered  stock,  51. 

stockholder  may  protest,  and  enjoin  combination,  53. 

IRREGULARITY, 

meeting  aUended       all  directors,  may  ratify,  77. 
affirmative  action  by  stockholders,  ratifies,  77. 

ISSUE   (see  "Stock,"  "Stockholders'  Suits,"  "Stockholders'  Defenses"). 
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JOINT   CONTROL, 

must  not  favor  one  corporation  at  expense  of  another,  20. 

redress  reaches  abuses  of,  41. 

holding  companies  as  means  of  joint  control,  44. 

minority  still  retains  every  right,  44. 

manipulation  not  countenanced,  45. 

stockholding   powers   of   corporation   must   be   specifically   con- 
ferred, 45. 

holding  company  possesses  usual  rights  of  stockholders,  46. 

no  legal  right  to  ignore  minority  interest's,  46. 

KNOWLEDGE, 

required,  to  estop  stockholder  from  asserting  rights,  27. 
LACHES  (see  "Estoppel,"   'Ratification"), 

ratification  by  inaction,  26. 

ratification  by  individual  stockholders  not  binding  on  corporation,  27. 

reasonable  time  defined,  28. 

presumption  of  approval,  results  from,  29. 

silence  waives  defects,  60. 

LAW  (see  "Estoppel,"  "Ratification"), 
limitations  of  redress,  34,  35. 

distinction  between  equitable  and  legal  remedies,  10. 
rights  in  courts  of,  34. 

different  forms  of  relief  in  equity  and,  10,  34,  36. 

LEASE, 

stockholders  of  leased  corporation  entitled  to  relief,  44. 

LIMITATION  OF  POWERS, 
sale  of  corporate  office,  22. 
sole  ownership  of  stock  does  not  remove,  22. 
Ultra  Fires  acts  defined,  23. 

sources  of  corporate  powers,  23. 
limits  defined,  24. 
directors   possess    no   inherent    right   to    change    corporate    stock   or 

purpose,  24. 
corporation  agrees  to  keep  within  powers,  25. 

LIABILITY  (see  "Trustee"). 
LUNATICS  (see  "Incompetents"). 
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MAJORITY, 

stockholder  consents  that  majority  shall  govern,  n. 

effects  of  oppression  compared  with  results  of  fraud,  19. 

joint  control  must  not  favor  one  corporation  at  expense  of  another,  20. 

sole  ownership  of  stock  will  not  excuse  oppressive  act,  22. 

sources  of  corporate  powers,  23. 

limits  of  those  powers,  24. 

no  right  to  change  corporate  stock  or  purpose,  24. 

corporation  agrees  to  keep  within  powers,  25. 
neither  corporation  nor  majority  can  ratify  fraud,  63. 

MANAGEMENT  (see  "Control,"  "Majority"). 

MANDAMUS,  WRIT  OF, 

issued  by  courts  of  law  to  protect  stockholder's  rights,  34. 

MEETING  OF  DIRECTORS, 

directors  and  officers  act  by  delegated  powers,  58. 
directors  do  not  originate  power,  63. 
details  of  directors'  meeting  governed  by  by-laws,  77. 
directors'  meeting  should  be  held  in  home-state,  77. 

different  rule  prevails  in  some  states,  77. 

questions  affecting  regularity  should  be  avoided,  77. 

stockholders'  meeting  may  ratify  doubtful  act,  77. 

when  all  directors  arc  present,  directors'  meeting  may  ratify,  77. 

directors  possess  no  power  as  individuals,  78. 

meeting  required  to  bind  company,  78. 

within  their  province,  acts  of  board  are  final,  78. 
but  directors  must  not  change  general  purpose,  78. 
have  no  power  to  dissolve  corporation,  78. 
acts  of  this  description  pertain  to  stockholder  only,  78. 

MEETING  OF  STOCKHOLDERS, 

directors  and  officers  act  by  delegated  powers,  58. 

those  powers  enumerated  and  defined,  58. 

notice  of  meeting,  59. 

what  notice  should  contain,  59. 

special  meeting,  59. 

meetings  without  notice,  59. 

adjourned  meetings,  60. 

fraud  vitiates  meetings,  60. 

great  latitude  permitted  at  meetings,  60. 

minutes,  60. 
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MEETING  OF  STOCKHOLDERS.— Continued. 

dissolution  requires  action  by  stockholders,  63. 

directors  do  not  possess  this  power,  63. 

possess  exclusive  power  to  change  amount  of  capital  stock,  24,  78. 

similar  rules  govern  directors'  meetings,  26. 

MEMBER  (see  "Stockholder"). 
MERGER  (see  "Consolidation"). 
MINOR  (see  "Infants"). 

MINORITY   (see  "Relief"), 

consents  that  majority  shall  govern,  n. 
retains  right  to  enforce  fair  treatment,  II,  18,  20. 
ownership  of  large  control  will  not  excuse  oppression,  22. 
holding  company  must  not  oppress,  44,  46. 
may  enjoin  additional  stock-issue,  51. 
dissenting  stockholder  may  enjoin  combination,  53. 
loss  from  "Watered  Stock"  mainly  falls  on,  55. 
is  usually  injured  party,  83. 

MINUTES, 

latitude  permitted  in  matter  of,  60. 

MISTAKES, 

honest,  by  directors,  76. 

NET  PROFITS, 
denned,  67. 

what  is  reasonable  operating  expense,  court  will  define,  68. 
different  rules  in  American  and  English  courts,  68. 
relief  for  preferred  stockholder  especially  required,  68. 
owners  of  preferred  stock  sometimes  oppressed  by  common,  69. 

this  is  special  risk  incurred  by  preferred  stock,  69. 

unfair  division  of  profits  enjoined,  70. 

dividend-questions  usually  left  to  directors,  70. 

but  injustice  will  not  be  permitted,  70. 

NON-PERFORMANCE, 

by  company,  of  conditional  contract,  releases  subscribed,  85. 
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NOTICE  (see  "Demand"), 

officers  are  proper  party  to  bring  suit,  36. 

prior  to  instituting  stockholders'  suits,  demand  is  usually  required,  37. 

when  demand  will  be  waived,  37. 

NOTICE  OF  DIRECTORS'  MEETING  (see  "Directors"). 

NOTICE  OF  STOCKHOLDERS'  MEETING  (see  "Stockholders"), 
notice  of  meeting  imperative,  59. 
what  notice  should  contain,  59. 
special  meeting,  59. 

meetings  without  notice,  where  all  are  present,  59. 
adjourned  meetings,  60. 

OFFICERS  OF  CORPORATION  (see  "Directors"), 
conflict  between  self-interest  and  official  duties,  13. 
sale  of  corporate  office,  22. 
are  proper  party  to  bring  corporate  suit,  36. 
including  directors,  act  by  delegated  powers,  58. 

powers  enumerated  and  defined,  58. 
officers  should  interpose  valid  defense,  87. 
if  officers  neglectful,  stockholder  may  defend,  88. 

OVERVALUATION, 

difficult  to  detect,  49. 

best  judgment  of  directors  required  to  avoid,  49. 

"Watered  Stock,"  49. 

is  generally  prohibited  by  law,  49. 

OPPRESSION, 

forms  of,  enumerated,  8. 

corporate  wrongs  all  associated  with,  9. 

ratification  may  sometimes  cure,  16. 

effects  of  oppression  and  fraud  compared,  19. 

PAR  VALUE  OF  STOCK, 

stock-issue  for  less  than,  50. 

PARTIES, 

officers  are  proper  party  to  bring  suit,  36. 
if  officers,  neglectful  stockholder  may  proceed,  36. 
corporation  is  made  a  defendant  in  stockholder's  suits,  39. 
courts  always  presume  trustee  (director)  is  stronger  party,  75. 
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PARTNERSHIP  OF  CORPORATIONS  (see  "Trusts"), 
trust  resembles,  44. 
such  combinations  no  longer  tolerated,  44. 

PAYMENT,     . 

equivalent  for  issue  of  stock  considered,  48. 
payment  in  cash  required  in  some  cases,  48. 

PLEADINGS  (see  "Forms"). 

PLEDGEE, 

owner  has  right  to  vote  shares,  to  exclusion  of,  61. 

PLEDGOR  (see  "Pledgee"). 

POWERS  OF  OFFICERS, 

powers  joined  with  duty  to  stockholders,  8. 
sale  of  corporate  office  not  allowed,  22. 

POWERS  OF  CORPORATION, 
sources  of,  23. 
limits  of,  24. 

change  of  corporate  stock  or  purpose  not  included  in,  24. 
corporation  agrees  to  keep  within,  25. 
powers  of  holding-company  must  be  specifically  conferred,  45. 

as  stockholder,  possesses  usual  rights,  46. 

minority  interests  retain  every  right,  46. 
directors  and  officers  act  by  delegated  powers,  58. 
those  powers  enumerated  and  denned,  58. 
Ultra  Vires  acts  defined,  23. 

PRECEDENTS  (see  "Forms"). 

PREFERRED  STOCK, 

created  by  charter,  by-laws  or  resolutions  of  stockholders,  64. 
special  forms  of,  65. 
may  be  granted  control,  65. 

profits,  how  divided  between  common  and  preferred,  66. 
all  members  of  same  class  possess  equal  rights,  66. 
creditors  have  priority  over,  67. 
operating  expenses  prior  charge,  67. 
what  is  reasonable  expense,  courts  will  decide,  68. 
different  rules  in  American  and  English  courts,  68. 
special  situations  where  relief  is  required,  68. 
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PREFERRED  STOCK.— Continued. 

power  of  common  stock  sometimes  used  to  oppress,  69. 
is  special  risk  incurred  by,  69. 
unfair  division  of  profits  enjoined,  70. 
division-questions  usually  left  to  directors,  70. 
injustice  will  not  be  permitted,  70, 

PREFERRED  STOCKHOLDER, 

rights  of,  similar  to  common,  64. 

preferred  stock  may  be  granted  control,  65. 

all  members  of  same  class  possess  equal  rights,  66. 

PRESIDENT  (see  "Officers"). 

PRESUMPTION, 

ratification  by  inaction,  26. 

by  sharing  in  profits,  26. 

by  individual  stockholder  not  binding  on  corporation,  27. 
reasonable  time  defined,  28. 
of  approval,  through  accepting  benefit,  29. 

PROFITS  (see  "Dividends"), 

ratification  by  sharing  in  profits,  26,  29. 

how  divided  between  common  and  preferred,  66. 

PROMOTER, 

subscriptions  made  through  false  statements  of,  voidable,  85. 

PROPERTY  OF  CORPORATION  (see  "Purchase"), 
issuance  of  shares  in  payment  for,  48. 
excessive  values  for,  in  consolidations,  53. 

sale  of  entire  assets  of  prosperous  company  requires  unanimous  con- 
sent, 18. 

sale  of,  to  meet  wasteful  claim  of  director,  15. 
at  sheriff's  sale,  15. 
to  director's  wife,  15. 

PROSPECTUS, 

false  prospectus  and  report  release  subscriber,  85. 

PROXY, 

voting  by  power  of  proxy  considered,  62. 
purchased  proxy  illegal,  62. 
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PUBLIC  POLICY, 

prohibits  sale  of  proxy,  62. 

PURCHASE  (see  "Property  of  Corporation"), 
of  corporate  property  by  director's  wife,  15. 
by  director  at  sheriff's  sale,  15. 

by  directors  generally  subject  to  rules  governing  trustees,  15. 
at  excessive  values  considered  as  feature  of  "Watered  Stock,"  53. 
when  gross  inequality  established,  courts  will  scrutinize,  54. 
courts  do  not  make  bargains, — injustice  must  be  clear,  54. 

PURCHASE    OF    STOCK     (see    "Stock,"    "Laches,"    "Stockholders," 
"Estoppel"). 

QUALIFYING   SHARES. 

sale  of,  by  director,  amounts  to  resignation,  79. 

RATIFICATION, 

by  injured  stockholders,  alone  can  cure  oppressive  act,  16. 

by  in-action,  26,  60. 

by  sharing  in  profits,  26. 

ratification  by  individual  stockholder  not  binding  on  corporation,  27. 
reasonable  time  defined,  28. 
acquiescence  prevents  redress,  38. 

calls  for  unanimous  consent,  when  entire  assets  transferred,  43. 
stockholders'  meeting  may  ratify  doubtful  act,  77. 
presence  of  all  directors  at  meeting,  may  result  in,  77. 

REASONABLE  TIME    (see  "Laches,"  "Estoppel,"  "Ratification"), 

reasonable  time  defined,  28. 
REBATE, 

secret  rebate  amounts  to  preference,  51. 

RECEIVERSHIP, 

is  distinctive  power  of  equity,  10. 
used  to  enforce  decree,  43. 

RECORDS  OF  CORPORATION  (see  "Inspection"), 
recording  of  transfer  of  shares  not  imperative,  61. 
unrecorded  owner  may  vote,  61. 

REDRESS  (see  "Relief"). 
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REDUCTION  OF  CAPITAL  STOCK, 

right  of  stockholders,  in  compliance  with  statute,  24,  76. 

REGISTRY  OF  TRANSFERS   (see  "Records  of  Corporation"). 

REGULAR  MEETING  (see  "Meetings  of  Directors,"  "Meetings  of  Stock- 
holders"). 

RE-ISSUE  OF  CAPITAL  STOCK, 

when  donated,  not  contrary  to  public  policy,  50. 

RELEASE, 

by  board  does  not  excuse  wrongful  act  of  individual  director,  79. 

RELIEF, 

every  share  of  stock  entitled  to  protection  and,  20,  36. 

is  afforded  to  stockholder  by  equity,  9. 

forms  of  oppression  enumerated,  8. 

unfair  transactions  between  director  and  company,  voidable,  14. 

recourse  to  equity  to  restrain  fraud,  18. 

sale  of  corporate  office,  subject  for,  22. 

sole  ownership  of  stock  does  not  bar  corporation  from,  22. 

ratification  by  inaction,  26. 

by  sharing  in  profits,  26. 

by  individual  stockholder  not  binding  on  corporation,  27. 

reasonable  time  defined,  28. 

presumption  of  approval,  29. 
effect  of  transfer  on  right  to  redress,  29. 

rule  in  New  York,  29. 

rule  in  federal  courts,  29. 

rule  in  English  courts,  30. 
injury  implies  redress,  32. 

rights  to  redress  enumerated,  33. 

individual  and  general  rights  distinguished,  33. 

rights  in  courts  of  law,  34. 

different  forms  of  relief  in  law  and  equity,  34. 
how  a  right  in  equity  is  distinguished,  34. 

advantages  pertaining  to  equitable  relief,  34. 

actual  ownership  required,  35. 

purposes  of  suits  of  equity,  36. 

results  of  litigation,  how  distributed,  36. 
officers  are  proper  party  to  bring  suit,  36. 
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RELIEF.— Continued. 

demand  is  usually  required,  before  stockholder's  suit,  37. 

when  demand  will  be  waived,  37. 

every  stockholder  has  equal  right  to,  38. 

ratification  prevents  redress,  38. 
corporation  is  a  necessary  party,  39. 

result  of  litigation  belongs  to  company,  36,  39. 

redress  reaches  abuses  of  joint  control,  42. 
receivership  granted  to  enforce  decree,  43. 
if  wrong  has  been  done,  trusteeship  continues,  78. 
director  must  make  full  amends,  before  release,  79. 
stockholder's  individual  defenses  defined,  82. 

includes  corporate  mismanagement,  82. 

also,  abuse  of  control,  82. 

false  representation  vitiates  contract  to  subscribe,  85. 

material  changes  are  vital ;  may  release  subscriber,  83. 

corporation  should  protect  every  right,  87. 

powers  of  stockholder,  when  corporation  has  valid  defense,  87. 

if  officers  neglectful,  stockholder  is  empowered  to  defend,  88. 

stockholder  may  intervene  in  foreclosure,  88. 

affirmative  redress  is  rule  in  federal  courts,  88. 

REMEDY  (see  "Relief"). 
,    REMUNERATION  (see  "Salaries"). 

REPRESENTATIONS, 

subscriber  to  shares  released  by  false,  84,  85. 

RESOLUTIONS, 

rights  of  preferred  stock  may  be  granted  by,  64. 

RESIGNATION  (see  "Directors"), 

directors  may  resign  at  any  time,  78. 
may  be  oral  or  in  writing,  78. 
obligations  of  trust  relation  continue,  if  wrong  has  been  done, 

78,  79- 
release  by  board  not  effective,  without  restitution,  79. 

RIGHTS, 

courts  will  assist  minority  to  protect  corporation,  n. 
effect  of  transfer  on  right  to  redress,  29. 
to  redress,  enumerated,  33. 
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RIGHTS.— Con  tinued. 

individual  and  general  rights  distinguished,  33. 

in  courts  of  law,  34. 

of  preferred  stock,  similar  to  common,  64. 
particular  forms  of  preferred  stock  confer  special,  65. 
preferred  stock  may  be  granted  control,  65. 
all  members  of  same  class  possess  equal,  66. 
directors  possess  exclusive  rights,  74, 
director  has  right  to  resign  at  any  time,  78. 

resignation  may  be  oral  or  in  writing,  78. 

if  wrong  has  been  done,  corporation  retains  right  to  redress,  78,  79. 
of  stockholder  to  defend,  in  behalf  of  corporation,  87. 

SALARIES, 

if  excessive,  held  to  be  abuse  of  control,  13. 

SALE  OF  OFFICE  OR  INFLUENCE, 
constitutes  an  illegal  act,  22. 

SALE  OF  CORPORATE  PROPERTY  (see  "Purcnase"), 
to  director  in  payment  of  wasteful  claim,  15. 
to  director's  wife,  15. 
to  director,  at  sheriff's  sale,  15. 
when  officers  have  individual  interests,  rules  governing  trustees  apply,  15. 

SALE  OF  STOCK, 

sale  of  qualifying  shares  by  director,  amounts  to  resignation,  79. 

SECRET  PROFITS, 

by  directors  render  contracts  voidable,  75. 
by  management  will  nullify  transaction,  75. 
courts  apply  rules  of  trusteeship,  in  such  cases,  75. 

SERVICES, 

afford  consideration  for  stock-issue,  49. 

SHARES  (see  "Stock,"  "Stockholders"). 

SHARES  OF  STOCK  FOR  PROPERTY  (see  "Property  of  Corporations"). 

SHARES  OF  STOCK  FOR  SERVICES  (see  "Services"). 

SOLE  OWNERSHIP, 

of  stock,  will  not  excuse  diversion  of  corporate  property,  22. 
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STATE, 

suit  by,  to  protect  corporate  interests,  44. 

STOCK   (see  "Stockholders,"  "Preferred  Stock,"  "Pledges,"   "Watered 

Stock"). 

change  of  corporate  stock  or  purpose,  requires  action  by  stockholders,  24. 
equivalent  for  issue,  considered,  45. 

when  payment  in  cash  required,  checks  not  equivalent,  48. 
overvaluation,  49. 

is  difficult  to  detect,  49. 

directors'  best  judgment  required,  to  prevent,  49. 
"Watered  Stock,"  49. 

is  generally  prohibited  by  law,  49. 
for  less  than  par,  50. 
donated  to  treasury,  50. 

creditors  are  not  concerned  in  amount  of  issue,  50. 
dissenting  stockholder  may  enjoin  new  issue,  51,  53. 
secret  rebate  amounts  to  prelerence,  51. 
stock-bonus  permitted  in  New  York,  51. 

general  rule  opposed  to,  52. 
partly-paid  stock,  52. 
stock-dividends,  52. 

may  become  means  of  watering  stock,  52. 
stockholder  may  enjoin  unfair  merger,  53. 
combinations  principal  source  of  "Watered  Stock,"  53. 

excessive  values  for  property  of  consolidated  corporation,  53. 

abuse  results  in  uncertainty  regarding  real  values,  54. 

if  gross  inequality  is  shown,  courts  will  afford  redress,  54, 
courts  do  not  make  bargains,  54. 

nor  interfere  with  business  routine,  54. 
fictitious  valuations  result  in  unearned  dividends,  55. 
minority  interests  may  and  should  complain,  56. 
right's  of  preferred  stockholders,  64. 

conditional  subscription  requires  performance  by  management,  86. 
possession  of  certificate  is  not  essential  to  vote,  61. 

STOCKHOLDER    (see   "Stock,"    "Stockholders'    Meetings,"    "Stockholders' 
Suits,"  "Stockholders'  Defenses,"  "Preferred  Stockholder") » 
equity  affords  relief  to,  9,  20,  83. 

advantages  must  be  common  to  all,  13. 
consents  that  majority  shall  govern,  u. 
retains  right  to  oppose  fraud  or  oppression,  n. 
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STOCKHOLDER.— Continued. 

may  deal  as  individual  with  directors  or  corporation,  14. 
ratification  by,  may  cure  oppressive  act,  16. 

ratification  by  individual  stockholder  not  binding  on  corporation,  27. 
protection  by  courts,  right  of  every,  20,  38. 

entire  ownership  of  stock  does  not  include  corporate  assets,  22. 
unrecorded  owner  may  vote,  61. 
change  of  vote,  by,  62. 

dissolution  requires  action  by  stockholders'  meeting,  63.  78. 
possess  exclusive  power  to  change  general  purpose,  78. 
stockholders'  meeting  may  ratify  doubtful  act,  27,  77. 
stockholder's  defenses,  82. 

in  corporation's  behalf,  83,  87. 

if  officers  neglectful,  may  defend,  88. 

STOCKHOLDER'S  SUITS  (see  "Relief,"  "Stockholders"), 
relief  is  afforded  to  every  stockholder,  9,  38. 
rights  of  redress  enumerated,  33. 

individual  and  general  rights  distinguished,  33. 

rights  in  courts  of  law,  34. 

different  forms  of  relief  in  law  and  equity,  35. 

how  a  right  in  equity  is  recognized,  37. 

advantages  pertaining  to  equitable  relief,  34. 

actual  ownership  required,  35. 

purposes  of  suits  in  equity,  36. 

results  of  litigation,  how  distributed,  36,  39. 
unless  disqualified,  officers  should  bring  suit,  36. 

preliminary  demand  is  usually  required,  37. 

demand  by  stockholder  useless,  when  management  is  adverse,  37. 
right  to  redress  is  inherent,  38. 
ratification  prevents  redress,  38. 
corporation,  is  a  necessary  party  in,  39. 

corporation  entitled  to  proceeds  of,  36,  39, 
nature  of  redress  explained,  82. 

includes  protection  from  results  of  corporate  mismanagement,  82. 

also,  from  abuse  of  control,  82. 
failure  to  comply  with  statute  or  constitution,  82. 

releases  subscriber,  82. 
changes  in  corporate  purposes  cancel  contract,  83. 

include  change  in  amount  of  capital  stock,  83. 

every  material  change  is  vital,  83. 
minority  is  usually  injured  party,  83, 
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STOCKHOLDERS'   SUITS.— Continued. 

court  of  equity  is  source  of  redress,  84. 

splitting  up  railroad  company  is  objectionable  act,  84. 

abandonment  of  enterprise  renders  subscription  void,  84. 

fraudulent  representations  afford  valid  defense,  84. 

false  prospectus  and  report  are  fraudulent  acts,  85. 

if  repudiated  promptly,  contracts  so  obtained  not  binding,  85. 
conditional  contract  must  be  performed  by  company,  85. 
secret  contracts  regarded  with  disfavor  by  courts,  85. 
subscribers  prejudiced  will  be  released,  85. 
increase  of  debt  requires  stockholder's  consent,  86. 
entire  capital  stock  must  be  subscribed,  86. 
contract  must  be  completed,  to  be  binding,  86. 
contrary  rule  prevails  in  some  states,  86. 
where  management  is  remiss,  stockholder  may  defend,  87. 
stockholder  represents  corporation,  87. 
court  will  grant  full  measure  of  relief,  88. 

SUBSCRIPTION  (see  "Stockholder's  Defenses"). 
SUITS  (see  "Stockholder's  Suits"). 
SURPLUS  (see  "Dividends,"  "Profits"). 

TAXATION, 

where  invalid,  failure  to  resist  is  breach  of  trust,  88. 

TRANSACTIONS  (see  "Ultra  Vires  Acts"), 

directors  and  stockholders  may  deal  as  individuals,  14. 
unfair,  between  director  and  company,  will  be  set  aside,  14. 

preferring  director's  claim,  15. 

sale  of  corporate  property  to  director's  wife,  15. 

buying  such  property  by  director  at  sheriff's  sale,  15. 

rules  governing  trustees,  regulate  such,  15. 
ratification  by  stockholders,  alone  can  cure  oppressive,  16. 
when  fraudulent,  tend  to  destroy  corporation,  16. 
instances  of  fraudulent,  17. 

joint  control  must  not  favor  one  corporation  at  expense  of  another,  20. 
Ultra  Vires  act's  defined,  23. 
when  management  exceeds  chartered  rights,  equity  affords  relief,  24. 

TRANSFER  OF  SHARES, 

effect  of  transfer  on  right  to  redress,  29. 
unrecorded  owner  may  vote,  61. 
recording  of  transfer  not  imperative,  61. 


i62  Index. 

TRANSFEREE  (see  "Transfer  of  Shares"). 

TREASURY-STOCK, 

stock  donated  to  treasury  serves  useful  purpose,  50. 

TRUSTEE, 

directors  must  use  corporate  property  as  trustees  should  do,  13,  75. 

rules  governing  directors  as  trustees,  15. 

directors  responsible  to  company,  40. 

director  occupies  confidential  position,  74. 

to  this  extent,  director  is  actual  trustee,  75. 

trust   relation   continues   after   resignation,    if  wrong   has   been 
done,  78. 

director  must  make  full  amends  to  obtain  release,  79. 
courts  always  presume  trustee  (director)  is  stronger  party,  75. 

TRUSTS, 

are  corporate  partnerships,  44. 

such  unions  disapproved  by  courts,  44. 

ULTRA  VIRES, 

acquiescence  amounts  to  ratification,  26. 

ratification  results  in  estoppel,  27. 

corporation  may  be  estopped,  28. 

reasonable  time  allowed  for  seeking  relief,  29. 

sources  of  corporate  powers,  23. 

Ultra  Vires  acts  denned,  23. 

neasures  required  for  redress,  24,  25. 

failure  to  comply  with  statute  or  constitution,  82. 

UNANIMOUS  CONSENT, 

required,  to  sell  entire  property  of  prosperous  corporation,  18. 

UNFAIR  TRANSACTIONS  (see  "Wrongs  of  Stockholders"), 
between  director  and  company  will  be  set  aside,  14. 
restrained,  42. 
involving  excessive  values  for  property,  53. 

when  gross  inequality  shown,  courts  will  interfere,  54. 
director  must  not  have  interests  adverse  to  corporation,  73. 
afford  ground  for  stockholder's  defenses,  82. 

splitting  up  railroad  company,  releases  subscriber,  84. 

fraudulent  representation  nullifies  contract,  84. 

false  prospectus  and  report  produce  like  result,  85. 
secret  contracts  scrutinized  by  courts,  75,  85. 
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VESTED  RIGHTS  (see  "Estoppel"), 
may  arise  from  delay,  26. 

VOID  CONTRACTS  (see  "Fraud,"  "Ultra  Vires"), 
majority  cannot  ratify  fraudulent  act,  63,  84. 

VOIDABLE  CONTRACT  (see  "Stockholder's  Suits"), 

secret  profits  by  directors,  render  contracts  voidable,  75. 

VOTE, 

great  latitude  permitted  at  stockholder's  meetings,  60. 

unrecorded  owner  may  vote,  61. 

recording  of  transfer  not  imperative,  61. 

voting  by  power  of  proxy,  62. 

purchased  proxy  illegal,  62. 

change  of  vote  by  stockholder,  62. 

incompetent  stockholder  should  be  represented  by  guardian,  62. 

directors  may  hold  over  without  prejudice,  74. 

details  of  directors'  metings  governed  by  by-laws,  76. 

rules  same  as  for  stockholder's  meetings,  76. 

directors  possess  no  power  as  individuals,  78. 

meeting  required  to  bind  company,  78. 

WAIVER  (see  "Laches,"  "Ratification,"  "Estoppel"), 
silence  waives  defects,  60. 

WATERED  STOCK, 
overvaluation,  49. 
difficult  to  detect,  49. 
director's  best  judgment  required,  49. 
"Watered  Stock,"  49. 

generally  prohibited  by  law,  49. 

stock-dividends,  52. 

stock-bonus  may  become  means  of  stock-watering,  52. 

combination  principal  source  of,  53. 

excessive  values  for  merged  properties,  53. 

caution  required  in  gauging  real  values,  54. 

when  gross  inequality  is  established,  courts  will  interfere,  54. 
courts  do  not  make  bargains,  54. 

nor  interfere  with  business  routines,  55. 
loss  from  "Watered  Stock"  usually  falls  ca  minority  stockholder,  55. 
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WIFE  OF  DIRECTOR, 

sale  of  corporate  property  to,  set  aside,  15. 

WRONGS   OF   STOCKHOLDERS    (see   "Unfair   Transactions,"   "Stock- 
holder's Suits,"  "Stockholders"), 
corporate  wrongs  associated  with  oppression,  9. 
injury  implies  redress,  32. 
trusteeship  of  director  will  continue  after  resignation,  if  wrong  has 

been  done,  78. 

director  must  first  make  full  amends  before  release,  79. 
stockholder's  defenses,  82. 

courts  of  equity  recognize  stockholder's  right  to  defend,  84. 
entire  rights  and  property  sometimes  require  protection,  85. 
stockholder  empowered  to  defend  for  corporation,  88. 
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